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TESTIMONY IN DOCKET E-6264 TAKEN BEFORE 
FEDERAL POWER COMMISSION ON MARCH 14, 21, 

APRIL 4-5, 1951 

[ 1 ] 

BEFORE THE 

Jfrbrral pmtrrr (Eommtaaum 


In the Matter of: 1 

The Niagara Falls Power Company \ Docket No. E-6264 
(Niagara Mohawk Power Corporation, l 
Successor Licensee). ) 


Hearing Room 
Federal Power Commission 
Hurley-Wright Building 
1800 Pennsylvania Avenue, N.W. 
Washington, D.C. 

Wednesday, March 14, 1951 

The above-entitled matter came on for hearing pursuant 
to notice, at 10:00 o’clock ajn. 

Before— William J. Costello, Presiding Examiner. 

Appearances : 

Lauman Martin, 300 Erie Boulevard West, Syra¬ 
cuse 2, New York, appearing on behalf of The 
Niagara Falls Power Company (Niagara Mo¬ 
hawk Power Corporation). 

Howard E. Wahrenbrock, 

Reuben Goldberg and 

Francis L. Hall, appearing on behalf of the Staff 
of the Federal Power Commission. 
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[ 12 ] 

HAROLD I. HOWELL was called as a witness, and 
having been first duly sworn, was examined and testified 
as follows: 


[13] 

Direct examination by Mr. Martin: 

Q. Mr. Howell, will you state your full name and busi¬ 
ness address for the record. A. Harold I. Howell, 600 
Electric Building, Buffalo 3, New York. 

Q. You are employed by Niagara Mohawk Power Cor¬ 
poration? A. Yes, sir. 

Q. In udiat capacity? A. System Project Engineer. 

Q. And have you been employed by Niagara Mohawk 
Power Corporation and its predecessors, including The 
Niagara Falls Power Company, for a number of years? 
A. Since 1926. 

Q. And during the course of your employment as an 
engineer, did you have occasion to become familiar with 
the operation of the Schoellkopf Station of The Niagara 
Falls Power Company, particularly as it relates to utiliza¬ 
tion of DC generators by Aluminum Company of America? 
A. Yes. 

Q. Would you describe briefly the form of operation 
at the Schoellkopf Station, so far as the effect of Alumi¬ 
num Company of America at the time of the execution of 
the so-called Executory Agreement of 1947 is concerned? 


[14] 

A. At Schoellkopf Station 3A, there are 13 10,000 horse¬ 
power turbines. Five of those turbines were connected to 
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direct current generators owned and operated by the 
Aluminum Company of America. The output of those 
generators in the form of direct current energy was trans¬ 
mitted from the generator room of Station 3A to the top 
of the cliff and into the manufacturing plant of the Alumi¬ 
num Company of America. 

Q. Which was immediately adjacent to the Schoellkopf 
Station? A. Yes, sir. 

Q. And what was the total amount of mechanical horse¬ 
power thus utilized by Aluminum Company •with its DC 
generators? A. 52,000 mechanical horsepower. 

Q. That is the maximum amount that could be utilized 
by the Aluminum Company under its various agreements 
which are referred to in the Executory Agreement? A. 
Yes. 

Q. Do you have any record that shows what annual 
payment the Aluminum Company made to The Niagara 
Falls Power Company for a number of years prior to 
1947 for that mechanical horsepower? A. I do not have 
a record with me, but the amount was substantially 
$400,000 a year. 

Q. What is your estimate of the kilowatts of capacity 
that were developed by the Aluminum Company DC gen¬ 
erators in the Schoellkopf Station? A. 35,673. 

[ 15 ] 

Q. And approximately how* many kilowatt hours were 
developed annually through utilization of those DC gen¬ 
erators? A. Around 310 million kilowatt hours a year. 

Q. I take it the Aluminum Company also leased the site 
of its plant adjacent to the Schoellkopf Station from The 
Niagara Falls Po-wer Company? A. Yes. 

Q. And the net effect of the carrying out of the so-called 
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Executory Agreement was to have the Aluminum Company 
discontinue its operations at that plant at Niagara Falls 
and remove its DC generators so as to make the mechani¬ 
cal horsepower, to which you referred, available for utili¬ 
zation directly by what w T as then The Niagara Falls Power 
Company; is that right? A. Yes. 

Q. And The Niagara Falls Power Company paid a total 
consideration of $1,500,000 to get the Aluminum Company 
out of the Schoellkopf Station and the adjoining property? 
A. Yes. 


[ 17 ] 

Mr. Martin: Very well. 

I might have gone through this a little too rapidly, 
but Mr. Howell, have you since 1926, regularly 
visited The Niagara Falls Power Company and had 
occasion to studv their books and records to famil- 

m 

iarize yourself with the operations as they his¬ 
torically took place, particularly with respect to 
mechanical horsepower to the Aluminum Company 
of America? 

The Witness: Yes. 

By Air. Martin: 

Q. And has it been one of your functions over those 
years to assist in the formulation of rates and the prepara¬ 
tion of power contracts and the like, both for The Niagara 

[ 18 ] 

Falls Company and Niagara Alohawk’s predecessors, 
Buffalo General and Buffalo Niagara Electric Corpora¬ 
tion? A. It has been. 
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Mr. Martin: Mr. Goldberg, do we have any 
question at this point that, one, the payment was 
made, and, two, the Aluminum Company ceased to 
utilize mechanical horsepower at the Schoellkopf 
Station through DC generators owned by it in that 
station? 

Mr. Goldberg: Your witness has so testified as to 
that latter point, I understand, that on March 1, 
1949, or perhaps that was your opening statement— 

Mr. Martin: I am just getting into that. What I 
wanted to understand was whether or not there was 
any question that they did at some time, prior to 
today, cease to utilize the mechanical horsepower 
which they had heretofore utilized through the five 
DC generators. 

Mr. Goldberg: No question about that. 

Mr. Martin: Thank you, sir. 

By Mr. Martin: 

Q. Mr. Howell, are you familiar with what happened on 
or about March 1, 1949, and thereafter, with respect to the 
taking out of the Schoellkopf Station DC generators owned 
by the Aluminum Company? A. Yes. 

Q. Will you state with sufficient detail what you under- 

CIS] 

stood to have happened. A. On February 28, 1949, the 
Aluminum Company discontinued the operations at its 
Niagara Falls plant. As soon as the Aluminum Company 
discontinued the use of the direct current generators, our 
operating forces began to dismantle the direct current 
generators and removed them physically from Schoellkopf 
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Station 3A, and in the place of the direct current genera¬ 
tors we installed five 8000-kilowatt 60-cvcle generators. 

The first of these five generators went into service on 
March 18, 1949; the second on March 24, 1949; the third 
on March 31, 1949; the fourth on April 11, 1949, and the 
fifth on May 1, 1949. 

Q. Mr. Howell, have you caused to be prepared a state¬ 
ment which includes the information you have just given 
with respect to the placing in service of AC generators 
owned by The Niagara Falls Power Company, and a state¬ 
ment showing the kilowatt hour generation 1949 and 1950 
through utilization of the five AC 60-cycle generators to 
which you have just referred? A. Yes. 

Q. And so far as you know, has that schedule been 
accurately transcribed from the books and records of The 
Niagara Falls Power Company and Niagara Mohawk 
Power Corporation? A. Yes, sir. * 

[ 20 ] 

Q. And in your capacity as System Project Engineer, 
do you have access to such figures? A. I do. 

Mr. Martin: Mr. Examiner, I should like to 
have marked for identification as Exhibit 1, a single 
page statement labeled “Niagara Mohawk Power 
Corporation, Generation From A.C. Units No. 11, 
12, 13, 14, 15, Schoellkopf Station, Niagara Falls, 
Installed in 1949/’ 

Presiding Examiner: The document described 
by counsel will be marked as requested, Exhibit 
No. 1 for identification. 

(The document above referred to was marked 
Exhibit No. 1 for Identification.) 
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By Mr. Martin: 

Q. Mr. Howell, do you have a copy of Exhibit No. 1 
before you? A. Yes, I do. 

Q. And is that exhibit to which you have just testified, 
do you believe it to be correctly taken from the books and 
records of The Niagara Falls Power Company and 
Niagara Mohawk Power Corporation? A. Yes. 

Mr. Martin: I offer Exhibit 1 in evidence. 

Mr. Hall: No objection, Mr. Examiner. 

Presiding Examiner: Without objection, Exhibit 
No. 1 will be received in evidence at this time. 

[ 21 ] 

(The document above referred to was received in 
evidence as Exhibit No. 1.) 

By Mr. Martin: 

Q. Mr. Howell, I believe you testified, did you not, that 
the new AC generators aggregated 40,000 kilowatts of 
rated capacity; is that correct? A. That is correct. 

Q. Do you have any statistics showing the actual devel¬ 
opment of capacity from those generators? A. The five 
generators will produce approximately 42,000 kilowatts. 

Q. And from them, in the year 1950, you actually gen¬ 
erated an aggregate of 363,085,000 kilowatt hours; is that 
right? A. That is correct, that is the figure that is 
shown in Exhibit 1. 

Q. Prior to October 19, 1950, what disposition was made 
of the kilowatt hours generated from the five AC genera¬ 
tors to which you have just referred? 

Mr. Martin: In other words, if I could lead the 
witness real good, where did the power go—would 
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counsel for tlie Commission, before the witness 
answers, be good enough to stipulate that the Com¬ 
mission has been advised that the merger of The 
Niagara Falls Power Company into Niagara Mo¬ 
hawk Power Corporation, was actually effected cor- 

[ 22 ] 

porately on October 19, 1950? 

Mr. Hall: That is my understanding, Mr. 
Examiner. 

The Witness: Did I understand your question 
to be, Mr. Martin, the five AC generators prior to— 

By Mr. Martin: 

Q. October 19, 1950, when it was still The Niagara 
Falls Power Company. To whom did you sell the kilowatt 
hours? A. The Aluminum Company of America. 

Q. The kilowatt hours developed commencing March 
19, 1949, as shown on Exhibit 1 through October 19, 1950? 
A. I beg your pardon, that was sold to Buffalo-Niagara 
Electric Corporation. 

Q. Mr. Howell, do you know of your own knowledge 
what rate per kilowatt hour, or at least approximately 
what rate per kilowatt hour, was received by The Niagara 
Falls Power Company for the sale of electric energy 
generated by the five units referred to on Exhibit 1 from 
the time the first one went into operation until October 
19, 1950? A. Approximately three mills per kilowatt 
hour. 

Q. And is that the same rate at which electric energy 
developed from other portions of the Schoellkopf Station 
was sold to direct customers of The Niagara Falls Power 
Company? A. Yes. 

Q. Directing your attention again to Exhibit 1, for the 
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[ 23 ] 

year 1950, approximately what gross revenue was receiv¬ 
able, assuming that for the entire year operations had 
been the same as they were through October 19, 1950? 
A. A little over $1 million. 

Q. Just so we do not mislead the Commission’s staff, 
the fact is since October 19, 1950, when The Niagara 
Falls Power Company was merged into Niagara Mohawk 
Power Corporation, the generation from the five AC 
generators referred to on Exhibit 1 has simply been 
another source of the electric energy requirements of 
Niagara Mohawk’s 60-cycle system; is that right? A. That 
is correct. 

Q. So that since October 19, 1950, you have not had 
any identifiable sales of that energy as such. A. That is 
right. 

Q. And the revenue figure w-hidi you gave just a minute 
ago is simply a mathematical compilation of applying 
three mills to the 363 million kilowatt hours shown on 
Exhibit 1? A. Yes. 

Q. Did you testify earlier as to the approximate annual 
revenue received from Aluminum Company when it util¬ 
ized the 52,000 mechanical horsepower? A. I believe I 
did. I believe I stated that the revenue was, in round 
numbers, $400,000 a year. 

Q. And based on the calculation you just made, apply¬ 
ing three mills to the generation with generators owned 

[ 24 ] 

by what is now Niagara Mohawk, you would arrive at a 
figure of approximately $1,080,000? A. Yes. 

Q. Through the utilization of the same amount of 

d 
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mechanical horsepower that had been earlier utilized by 
the Aluminum Company; is that right? A. Yes, sir. 

Q. Mr. Howell, did The Niagara Falls Power Com¬ 
pany have to spend any money to be able to utilize 
electrically the 52,000 mechanical horsepower after its 
use was discontinued by the Aluminum Company? 
A. Yes, sir. The Niagara Falls Power Company spent 
approximately $2*4 million to purchase and install the 
five new 60-cycle generators and the conduit and cable 
necessary to bring a block of approximately 40,000 kilo¬ 
watts of 60-cycle power into the company’s system. 

Presiding Examiner: Mr. Martin, I do not think 
the answer was responsive entirely, unless you 
meant it the way he answered it. It is a pregnant 
question because it states, as I recall it, did Niagara 
Mohawk have to pay a certain sum of money. He 
said they spent. 

By Mr. Martin: 

Q. Did they, in fact, incur any capital expenditures to 
achieve the utilization of the 52,000 mechanical horsepower 

[ 25 ] 

surrendered on or about March 1, 1949 by Aluminum 
Company of America? A. Yes, sir. 

Q. And you gave a figure of approximately $2,500,000— 
plus. A. Yes, sir. 

Q. And are you sufficiently familiar, Mr. Howell, with 
the reports made by The Niagara Falls Power Company 
and its successor by merger, Niagara Mohawk Power 
Corporation, to the Federal Power Commission to know 
whether or not the details of those capital expenditures 
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are reflected in the annual reports of those companies? 
A. Yes, sir, I do. 


[ 29 ] 

By Mr. Martin: 

Q. Mr. Howell, does the fact that Niagara Mohawk now 
has five AC generating units utilizing the 52,000 mechani¬ 
cal horsepower to 'which reference has heretofore been 
made in the Schoellkopf Station cause any increase in the 
payroll of the personnel that operates the Schoellkopf 
Station? A. No, no operators have been added. 

Q. Mr. Howell, are you able to state at this time what 
action Niagara Mohawk Power Corporation proposes to 
take with respect to the structure abandoned by Aluminum 
Company of America adjoining the Schoellkopf Station? 
A. Yes. We have bids in from a number of wrecking con¬ 
tractors, and very shortly we propose to let a contract to 
remove all of the buildings formerly owned by the Alu¬ 
minum Company of America located on the property of the 
former Niagara Falls Pow’er Company. 

Q. Do you have in mind the approximate amount of 
that bid for the demolition of the structure? A. It is in 
tw’o parts. The four towers that were' above the pot room 
of the Aluminum Company were let to one contractor for 
approximately $14,000. The contract for the removal of 
the remaining portions of the structures will be approx- 

[ 30 ] 

imatelv $69,000. 

Q. And is it your understanding that Niagara Mohawk 
proposes to proceed with that wrork during 1951? A. Yes, 
sir. 
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Q. Mr. Howell, have you caused to be taken any photo¬ 
graphs of the territory which would show the Aluminum 
Company property adjoining the Schoellkopf Station? 
A. Yes. 

• • • • • 


[ 32 ] 


Bv Mr. Martin: 

Q. Mr. Howell, do you have prints of Exhibits 2 through 
5, inclusive, before you? A. Yes, I do. 

Q. Were these pictures taken, and in one case altered 
at your direction and request? A. Yes. 

Q. Will you turn now to Exhibit 2 for identification, 
and describe what it purports to sho-w? A. Exhibit 2 
shows a view of Schoellkopf Station, 3A, 3B and 3C, and 
the Aluminum structures taken from the Canadian shore. 

Q. Will you describe what Exhibit 3 purports to show? 

Mr. Goldberg: Before you go on to Exhibit 3, 
I wonder if the witness with more particularity 
would indicate the location of the power house and 
the location of the Aluminum plant. 

The Witness: I would be glad to. 

Schoellkopf Station is at the water’s edge. 

Schoellkopf Station 3-A that housed the direct 
current generators of the Aluminum Company is 
in the section of the power house at the left-hand 
side, extending over to a jog in the roof that is 
immediately above the chute which is the opening at 
the water’s edge. 
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[ 33 ] 

Schoellkopf Station 3-B is the section from the 
jog in the roof over to the jog in the power honse 
wall. 

Schoellkopf Station 3-A is the remainder of that 
portion. 

Mr. Goldberg: 3-C? 

The Witness: 3-C, I beg yonr pardon. 

The Aluminum Company’s structures are at the 
top of the high bank, and the four steel stacks that 
I referred to stand out very clearly. Those are 
above the pot room of the Aluminum Company. 

The building extends to the left along the high 
bank for about a quarter of a mile from the end 
of the building that is adjacent to Schoellkopf Sta¬ 
tion at the high bank to the left-hand portion of the 
picture. 

Mr. Goldberg: Thank you, sir. 

By Mr. Martin: 

Q. Mr. Howell, will you turn now to Exhibit 3 and 
describe that with some particularity? A. Exhibit 3 is a 
picture taken from the Canadian side of the river looking 
directly across at the Aluminum Company’s buildings. 
The Aluminum Company’s buildings actually stand to the 
left outside of the scope of this picture. In the lower 
right-hand corner of the picture, just above the water’s 
edge, is the section of Schoellkopf Station 3-A. 

Q. Mr. Howell, will you turn now to Exhibit 4 and de¬ 
scribe with some particularity what changes you caused to 
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[ 34 ] 

be made in that photo, as compared with Exhibit 2? A. 
Exhibit 4 and Exhibit 2 are from the same negative except 
in Exhibit 4 we have had one of our photographers brush 
out the structures formerly owned by the Aluminum Com¬ 
pany of America along the high bank, as shown on Ex¬ 
hibit 2. 

Q. Then Exhibit 4 purports to show what will be the 
situation at the Falls when the removal of the Aluminum 
Company stacks and structures have been completed, to 
which you have already referred? A. Yes, sir. 

Q. Mr. Howell, will you describe what Exhibit 5 pur¬ 
ports to show? A. Exhibit 5 is a view of the large build¬ 
ing of the Aluminum Company, looking across the right- 
of-way of the New Y"ork Central Railroad in the direction 
of the Niagara River, and it shows that one stack has been 
dismantled and portions of the second stack. 

[ 37 ] 

PAUL GRADY was called as a witness, and having been 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Martin: 

Q. Mr. Grady, will you state your name and business 
address for the record. A. Paul Grady. The address is 
56 Pine Street, New York, New York. 

Q. What is your business, Mr. Grady? A. I am a part¬ 
ner of Price, Waterhouse & Company, a firm of certified 
public accountants. 

Q. And would you state very briefly for this record 
your professional education and business experience. A. 
I attended the University of Illinois from 1918 to 1923 
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and was graduated in 1923, having majored in accountancy 
and actuarial mathematics. 

I entered public accounting during the summer of 1923 
with the firm of Arthur Anderson & Company in Chicago. 
I was with that firm, either in Chicago or New York, for 
a period of approximately 19 years, the last 10 years of 
which I was a partner of the firm. 

During part of the term as a partner, I was in charge 
of the administration of all of the utility work for the firm. 

[38] 

Tn 1942,1 left Arthur Anderson & Company and became 
an executive assistant in the office of the Secretary of the 
Navy. I remained there until approximately the middle of 
1943, when I returned to public accounting with Price, 
Waterhouse & Company. 

I have been a partner of that firm from that date, 1943, 
to the present date. 

Q. Are you one of these certified public accountants! 
A. Yes. I v-as fortunate enough to pass the examination 
in 1923 in the State of Illinois, and I have received cer¬ 
tificates by reciprocity from some nine other states sub¬ 
sequent. 

Q. Mr. Grady, does your firm, Price, Waterhouse & 
Company audit the books of Niagara Mohawk Corpora¬ 
tion? A. Yes. 

Q. And has Price, Waterhouse & Company done that 
work for the Niagara Hudson System for a number of 
years? A. Yes. 

Q. And for approximately wdiat period of time have you 
had any direct contact with the Niagara Hudson System 
corporate books in an auditing capacity? A. I have been 
in charge of the examination, I believe, from a period 
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beginning with the year 1944. That could be off one year, 
but I think it was 1944. 

Q. And you have been the Price, Waterhouse partner in 

[ 39 ] 

charge annually of the audits from approximately 1944 
through 1950? A. That is correct. 

Q. And in the course of the employment of Price, Water- 
house & Company, have certificates been prepared for The 
Niagara Falls Power Company as a part of that auditing 
work? A. Yes. 

Q. And have you had occasion to familiarize yourself 
generally with the books and records of The Niagara Falls 
Power Company by reason of that experience? A. Yes. 

Q. Do you have any material investment personally in 
securities of Niagara Mohawk Power Corporation? A. I 
have no investment. 

Q. Do you know whether or not your partners have any 
material investment in securities of Niagara Mohawk 
Power Corporation? A. I am sure that they do not. 

Q. Mr. Grady, were you consulted by Mr. George J. 
Brett, vice president and controller, both of Niagara 
Hudson Power Corporation and of Niagara Mohawk 
Power Corporation, with respect to making a recom¬ 
mendation about the accounting treatment to be given the 
payment of $1,500,000 by The Niagara Falls Power Com¬ 
pany to Aluminum Company of America, which has been 

[ 40 ] 

the subject of Mr. HowelPs testimony today? A. Yes, I 
was consulted. 

Q. After being consulted, did you render an opinion to 
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Mi^ Brett about the accounting treatment to be given to 
this particular expenditure? A. I did. 

Q. Do you have with you a copy of that opinion? A. 
Yes. 

Q. Will you identify it bv date for the record. A. The 
letter written to Mr. Brett on the subject to which counsel 
refers is June 21, 1949. 

Mr. Martin: Mr. Examiner, may I have at this 
time marked as Exhibit 6 for identification a copy 
of the opinion of the firm of Price, Waterhouse &' 
Company, dated June 21, 1949, which Mr. Grady 
has just identified? 

Presiding Examiner: In view of the difficulty 
which has arisen with respect to supplying copies 
of the proposed exhibit by the petitioner, there will 
be a five-minute recess for the purpose of allowing 
staff counsel to examine a copy which has been 
furnished to them. 

(Short recess.) 

Presiding Examiner: Please come to order. 

Mr. Martin, I am going to permit you to supply 
the one copy that you have for the record at this 
time as Exhibit No. 6, and have it marked for iden¬ 
tification as Exhibit No. 6, with the understanding 

[ 41 ] 

that you will, before the close of the hearing, I think 
be able to produce the sufficient number of copies 
for the record and for staff counsel. 

Mr. Martin: Yes, sir. 

(The document above referred to -was marked 
Exhibit No. 6 for Identification.) 
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Presiding Examiner: You may proceed. 

Bv Mr. Martin: 

m 

Q. Mr. Grady, do you have a copy of Exhibit 6 before 
you? A. Yes. 

Q. And that is the opinion which you rendered Mr. Brett 
on June 21, 1949, with respect to the accounting treatment 
to be afforded the $1,500,000 expenditure by The Niagara 
Falls Power Company to the Aluminum Company of 
America? A. That is correct. 

Q. Have you, as of today, March 14, 1951, any reason 
to modify or change the views expressed in Exhibit No. 6 
for identification? A. No, I do not. 

Q. I take it that while the exhibit is signed by the part¬ 
nership name, that you were the partner in direct charge 
of the study, and whatever work underlaid the preparation 
of that opinion? A. That is correct. 

[ 42 ] 

Presiding Examiner: Do I understand you wrote 
the opinion yourself? 

The Witness: I did. I may have had the help 
of the manager, but I mean it was my responsibility 
to clear the opinion, and I signed the letter, the 
original of the letter, with the firm name. 

Presiding Examiner: Thank you. 


By Mr. Martin: 

Q. Mr. Grady, do you claim to have reasonable familiar¬ 
ity with the Federal Power Commission’s Uniform System 
of Accounts for licensees and public utilities? A. I believe 
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I am reasonably familiar with the Classification of 
Accounts. 

Q. And over the period of your partnership in Price, 
Waterhouse & Company, have you personally superin¬ 
tended the auditing work for utilities other than Niagara 
Mohawk Power Corporation? A. Yes, I have some other 
utilities under my supervision. 

Q. And are any of those other utilities of the character 
described either as a licensee or a public utility, as those 
terms are defined in the Federal Power Act? 

What I am trying to get at is, the firm of Price, Water- 
house & Company have other utility clients who do make 
reports to the Federal Power Commission. A. Yes, that 
is right. 

[ 43 ] 

Q. And who do utilize, possibly rightly or wrongly, the 
Federal Power Commission’s System of Accounts? A. 
That is correct. 

Mr. Martin: I offer Exhibit 6 in evidence. 

Mr. Goldberg: We should like to have ruling 
reserved on the exhibit until we have completed 
cross examination. 

Presiding Examiner: I will reserve my ruling 
on that exhibit on the basis requested by staff 
counsel and also to assure copies being furnished, 
although I am sure they will be. 

The ruling will be reserved. 

Mr. Martin: I have no further questions of Mr. 
Grady. 

Mr. Goldberg: With the reservation that we may 
have some further cross examination of Mr. Grady, 
I think I can go forward to some extent into cross 
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examination. Perhaps it would be all the cross 
examination. I would like to have some reservation, 
however. 

Presiding Examiner: Are you willing to proceed 
on that basis and have it broken up, if necessary? 

Mr. Martin: Yes, sir, I think it would expedite 
the proceeding. 

Presiding Examiner: Proceed, Mr. Goldberg, if 
you will, please. 

Cross examination by Mr. Goldberg: 

[ 44 ] 

Q. When did Mr. Brett consult you about the rendering 
of an opinion by Price, Waterhouse & Company with re¬ 
spect to the payment of $1*4 million by The Niagara Falls 
Power Company to the Aluminum Company of America? 
A. It was some time prior to June 21, 1949. 

Q. Was it in 1949? A. That is my recollection, yes. 

Q. Am I right in assuming that Exhibit No. 6 reflects 
all the considerations which caused you to reach the con¬ 
clusion expressed in Exhibit No. 6 respecting the account¬ 
ing for the $1}4 million? A. Mr. Goldberg, they reflect 
all of the considerations I thought were of sufficient im¬ 
portance at the time to set forth in the opinion as a basis 
for the opinion. 

Q. The considerations set forth in Exhibit No. 6 are 
the considerations upon which your opinion was based, as 
expressed in Exhibit G; is that right? A. Y'es, primarily. 

Q. You say “primarily.” Are there other considera¬ 
tions not expressed in Exhibit No. 6 which caused you to 
reach the conclusion expressed in that exhibit? A. I do 
not believe there are any material ones. The point I am 
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making is that I had the contracts before me for specific 
study at that time. There may have been some of those 
that I had in mind at that time, but I do not believe they 

[ 45 ] 

were germane to the opinion. 

Q. The contracts which you had before you to which you 
referred, are those described in the first paragraph of 
Exhibit No. 6, the agreement dated March 7, 1947, or were 
there others? A. Those were the principal agreements. 
In addition, I think I had available a summarization of 
the general tenor of the older contracts, 1 mean, the gen¬ 
eral situation under which the company -was operating 
under the whole series of old contracts. I did not have 
all of the contracts available, but I did have summariza- 
tions of, I think, the principal factors. 

Q. Who supplied you with that summarization? A. As 
I recall, I relied upon the summarization contained in the 
registration statement previously filed by Niagara Falls 
Power Company covering the issue of bonds and such 
registration filed with the Securities & Exchange Com¬ 
mission. 

Q. I notice that in paragraph two, page one, Exhibit No. 
6, you make reference to a decision by the Court of 
Appeals of the State of New York. 

Would you tell us what significance that opinion had in 
reaching your conclusion. A. This series of earlier con¬ 
tracts, as I recall, was somewhat complicated and long 
for a layman to try to understand. My reference to this 
court decision was simply by way of having read the 
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[ 46 ] 

court decision. I took it for granted that it established 
the fact that the Aluminum Company was a lessee from 
Niagara of real property with the other appurtenant 
rights. 

Q. Of what significance was that fact in reaching your 
conclusion, that a court had held that Alcoa, if I may 
refer to that short name instead of the very long name, 
Aluminum Company of America, "was a lessee of real prop¬ 
erty and other appurtenant rights! A. Well, I think it 
was helpful in indicating to me something of the nature 
of what was being acquired for the $1*4 million being paid 
under the new contract. 

Q. And how was that helpful in reaching your con¬ 
clusion as to the appropriate accounting for the $1 y 2 
million! A. Well, Mr. Goldberg, in deciding the proper 
accounting treatment for any payment by a company, any 
cost or payment, one must decide to what period does it 
relate, to the past or to the future, and what is the general 
nature of the benefits to be received for the payment. 
After considering the nature of those things, you arrive at 
some conclusion as to whether the item is a capital ex¬ 
penditure or perhaps an expense, and correspondingly that 
indicates the accounting treatment in the period, if any, 
over which it should be amortized. The fact that it was a 
lessee on real property, as indicated by this court decision, 

[ 47 ] 

led to the conclusion or opinion which I expressed in the 
fourth paragraph of the opinion, that from a strictly 
theoretical viewpoint there wrere grounds for considering 
that the $iy 2 million w^as in part tangible structural cost, 


22 


48 


and in part a payment for water power to be availed of 
subsequent to the execution of the agreement. 

Q. Would you say if there had been no court decision, 
such as the one to which you refer in your opinion, your 
conclusions regarding the appropriate accounting for the 
$114 million would not have been affected? A. I don’t 
believe so, Mr. Goldberg. The court decision merely aided 
me to interpret, 1 felt, the terms of the old agreement. 

Q. But you did not, and do not now, consider it neces¬ 
sary to reach a conclusion as to the appropriate accounting 
for the $1^ million payment? A. No, I think it merely 
aided me in concluding what was the nature of the con¬ 
siderations being received for the payment of the $1% 
million. 

Q. It particularly aided you, as I understood your testi¬ 
mony, to say that from a strictly theoretical viewpoint the 
$1^4 million could be attributed to two things, tangible 
structural costs for new installations, and the cost of 
mechanical horsepower; is that correct ? A. That is correct. 

[ 48 ] 

Q. I notice that in the opinion you say, and I quote 
your language: 

“The voiding of these leases was obviously neces¬ 
sary to obtain the use of foundation sites for the 
new 60-cycle generators which Niagara wished to 
install in its hydroelectric plant, and to obtain for 
its own use the mechanical power necessary to 
operate the generators.” 

Upon what basis did you conclude that the voiding of 
the leases was obviously necessary? A. That is merely 
on the general basis that wherever a property is occupied 
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by a lessee, I assume it is necessary for the lessor to get 
him to move out before he can use the property himself. 

Q. It was that general consideration that led you to 
say that? A. That is right. 

Q. Did you intend the statement also to be taken as 
saying that the payment of $iy 2 million was obviously 
necessary to obtain a voiding of the leases? A. No, I 
would not be in a position to say that. 

Q. You intended to express no opinion on that; is that 
correct? A. That is correct. 

[ 49 ] 

Q. Would that have any bearing on the opinion as to 
the appropriate accounting for the $1 y 2 million? A. No, 
I don’t believe it would. 

Q. You refer on page two of the opinion to alternative 
procedures. In the first one you indicate that it could be 
treated as a charge to electric plant account, “Structures 
and Improvements,” and you make reference to electric 
plant account instruction number 10 of the Federal Power 
Commission’s System of Accounts dealing with structures 
and improvements, and more particularly to item 18, 
appearing on page 47 of that System of Accounts, which 
is listed as, and I am quoting, “Voiding upon purchase 
to secure possession of structures.” 

Do I understand that you took this payment to represent 
the voiding of a lease upon purchase? A. The quotation 
as you read as to voiding upon purchase to secure posses¬ 
sion of structures, yes, I thought that language was suffi¬ 
ciently broad to cover this transaction. 

Q. What was purchased here? A. The right to occupy 
the site that had been covered by the prior leases. 

Q. The site, the title to the site was in The Niagara 
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Falls Power Company, -was it not? A. That is my under¬ 
standing. 

Q. It had simply been leased? A. That is correct. 


[50] 

Q. There was no necessity for purchasing title to that 
site, or the site itself, was there? A. No, but I do not see 
that that changes the principle, if you must buy up or 
otherwise pay considerations for the cancelation of a lease 
in order to occupy the premises ahead of the termination 
of the lease. I do not see that it makes any difference 
whether you are buying the property at that time from 
someone else or whether if you have ow T ned it previously 
and have leased it then have to buy up the lease in order 
to obtain the use of the property. 

Q. Then you do not think that the words “voiding upon 
purchase” are essential to an understanding of the type 
of costs assignable to structures and improvements; is 
that correct? A. I do not think so. 

Q. The instruction could just as -well read, or the item 
could just as well read, “Leases to secure possession of 
structures”? A. So far as principle is concerned. I 
think the classification can hardly hope to cover every 
possible situation by specific language, and it seems to 
me that the principle is covered. 

Q. Is it your statement that the circumstances contem¬ 
plated by item number IS, page 47 of the Commission’s 
System of Accounts are the same as existed in this case? 


[51] 


A. I think they should be those contemplated. I do not 
know that I am in a position to testify as to what was con- 
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templated, because I did not write the classifications, but 
I think the principle of accounting involved is identical, 
and therefore I think it should have been contemplated. 

Q. You are standing on the principle of accounting 
rather than on item IS; isn’t that so? A. Well, I am stand¬ 
ing on the principle of accounting plus the fact that I 
think item IS is recognition of that principle. 

Q. In the case of a purchase, item IS is recognition of 
the principle in the case of a purchase; isn’t that correct? 
A. That is the language— 

Q. That is right; and you say the same principle should 
apply even where purchase is not involved, as here; isn’t 
that right? A. I think that is right, yes, sir. 

Q. In reaching your opinion as to the appropriate ac¬ 
counting for the $1 y 2 million, I take it you give no con¬ 
sideration to any provisions of the Federal Power Act. A. 
No, I did not. 

Q. Or to any provisions of the license issued by the 
Federal Power Commission to The Niagara Falls Power 
Company? A. That is right. 


[ 52 ] 

Q. Or to any other provisions of the System of Accounts 
prescribed by the Federal Power Commission for public # 
utilities and licensees other than the provisions expressly 
referred to in your opinion which has been marked for 
identification as Exhibit No. 6; is that right? A. No, I do 
not think that is right, Mr. Goldberg. At the time the 
opinion was rendered I reviewed a good many of the pro¬ 
visions. I will not say I read the entire classification over 
again, but I looked through all of the places that I thought 
something might be said on such transaction to see what 
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provisions I thought would be applicable. This particular 
provision was the one I thought was most to the point. 

Q. Were there any other provisions of the System of 
Accounts that you thought might have a bearing on the 
appropriate accounting for the $iy 2 million? A. Well, 
of course, I referred—in that second paragraph, the 
second alternative there—to the expense account, which 
is entitled, 44 Water for Power.” I thought that that 
would be applicable. 

Q. That is mentioned in Exhibit No. 6? A. That is 
right. 

Q. Now, are there any others that you thought might 
have applicability in determining the appropriate ac¬ 
counting for the $1^ million? A. I do not recall any 

[ 53 ] 

others. 

Q. There is a reference in your opinion with respect to 
your understanding of the United States Treasury Depart¬ 
ment ruling regarding the treatment of the item for tax 
purposes. Do you in any part rest your opinion as to the 
appropriate accounting for the $iy 2 million on the ruling 
for tax purposes? A. Well, I think it has some bearing 
as a practical consideration, particularly in the light of the 
two alternatives which I have set forth here that I think 
vrould be appropriate accounting procedure. I recognize 
that there are many differences between allowed treatment 
for Federal income tax purposes and what it is customary 
and perhaps proper accounting treatment of the records of 
the company. I think, however, that whenever the two can 
be brought into agreement it is desirable to do so, as long 
as there is no particular violation of any important prin¬ 
ciple. I felt that this was a case where the two could be 
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brought under the agreement without any violation of the 
accounting principles. 

Q. Does it come down to this: that you did not rest 
upon the tax ruling for the purpose of determining the 
appropriate treatment of the $1^4 million for accounting 
purposes, the principles of accounting, but because the 
alternatives you thought were available, the alternative 
should be selected that more nearly harmonized the ac- 

[54] 

counting situation with the tax situation? Is that sum¬ 
ming it up fairly? A. That is a fair summarization, and I 
also felt, as a matter of accounting judgment, my own 
accounting judgment, that that was the preferable treat¬ 
ment. 

Q. Based upon generally accepted principles of account¬ 
ing, could you say that a charge-off of $1*4 million to 
surplus would be improper? A. I think it is improper 
under these circumstances, yes, sir. 

Q. Why is it improper under these circumstances? A. 
I think a charge to surplus immediately, Mr. Goldberg, 
would indicate one of two things, either that it was an 
immediate loss which should be charged to surplus in the 
year in which it occurs, because to charge it to income 
would abnormally distort income, or, secondly, that it 
would take the position that it was an expense charge 
applicable to past periods. 

I do not believe that the $li/> million, as I read the 
contracts, would fit either one of those descriptions. I 
think, as stated in the opinion, that the payment clearly 
relates to benefits to be obtained in the future, and there¬ 
fore it should be related to the future period and to opera¬ 
tions of that future period. 

Q. Perhaps you have already answered this in the 
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[ 55 ] 

statement that you made, but under what circumstances 
would the charge to surplus be appropriate? A. I thought 
I had described the only two situations that would make 
it appropriate to charge the item to surplus. 

Q. Namely, the immediate loss? A. The immediate loss 
which should not be run through income because of its 
distortion of the results of operations for that year. 

The second one was that it is an expense charge appli¬ 
cable to past periods. 

Q. You have not viewed this as a loss; is that right? 
A. No. 

Q. I think you stated, in response to one of my questions, 
that even if it were not necessary to pay the $1^4 million 
to secure return, shall we say, of the site to the use of 
Niagara Falls Power and the use of the water to Niagara 
Falls Power Company for other purposes, that you would 
stand by the opinion as expressed in Exhibit No. 6. A. I 
don’t believe 1 said quite that, Mr. Goldberg. 

Q. Well, that is what I understood was the effect and 
import of your testimony, and perhaps it is a good thing 
that I came back to it, to give you an opportunity to ex¬ 
plain your answer. A. I intended to say that I was not in 

[ 56 ] 

a position to determine the $1 1 4 million was reasonable 
or unreasonable. It seemed to be an arm’s length trans¬ 
action, and I assumed it had been arrived at between par¬ 
ties dealing entirely at arm’s length, and therefore rep¬ 
resented a proper consideration. I was merely indicating 
that I am not in a position to pass on the propriety or 
reasonableness of the $U/> million. I have no reason to 
believe that it was unreasonable; therefore, the accounting 
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treatment that I have described is in relation to the cost, 
whatever that be. 

The $1*4 million is the cost, so far as any evidence that 
I know of. 

Q. So that we are not to understand that you have 
testified that the accounting treatment, referred to in 
Exhibit No. 6, is the accounting treatment whether or not 
the payment of the $!!/> million was reasonable or unrea¬ 
sonable, whether or not the transaction was an arm’s 
length transaction, whether or not it was a proper con¬ 
sideration, or whether or not the payments were necessary 
at all. Would you like to have that read? A. I think I 
can answer it simply by saying that I am not qualified 
to pass on the factors that you mentioned. 

Q. And you are not passing upon the accounting in the 
light of such factors; is that right? A. I have had no 
evidence that indicates any part of the $114 million is 
improper. In order to answer such a thing under—I can¬ 
not answer hypothetically, I would have to know what 

[57] 

evidence had been adduced to indicate the contrary. 

Q. So these considerations that I have mentioned are 
material to a determination of what is appropriate ac¬ 
counting for the payment of the $1.14 million, assuming 
they can be proved? A. Well, it seems to me they run 
to the validity of the contract. I am dealing with the 
contract as a valid contract, and the $1*4 million as the 
actual consideration paid under that contract. 

Q. And is obviously necessary. A. That is correct. 

Q. But if facts were shown to the contrary they would 
affect your accounting. A. They might. I would simply 
have to see what they are. 
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[ 59 ] 

HAROLD I. HOWELL resumed the stand, and having 
been previously duly sworn, was examined and testified 
further as follows: 

• # • ♦ • 


[ 60 ] 

Further direct examination bv Mr. Martin: 

m 

Q. Mr. Howell, I direct your attention, first, to Exhibit 
7, for identification. Will you describe what that purports 
to show. A. Exhibit 7 shows an interior view of Schoell- 
kopf Station 3-A, looking northward, or down stream. At 
the far end of the generator room you will note the direct 
current generators owned by the Aluminum Company of 
America, which were taken out to make room for the five 
60-cycle generators. 

Q. What do you show on Exhibit 8? A. Exhibit 8 shows 
the same general view of the interior of the Schoellkopf 
Station 3-A, with the Aluminum Company direct current 
generators removed, and in their place are the five 60-cycle 
AC generators. 

Q. And what is Exhibit 9? A. Exhibit 9 is a close-up 
view of the space formerly occupied by the direct current 
generators of the Aluminum Company, showing the five 
60-cycle generators in place, and the new governors that 
were installed at the same time can be seen upon the 

[ 61 ] 

walk-wav in the back of the generators. 

[ 67 ] 

Cross examination by Mr. Hall: 

Q. Mr. Howell, I believe you testified this morning that 
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you have been connected with The Niagara Falls Power 
Company and its associated companies since about 1926. 
A. That is correct. 

Q. And 1 believe you also testified that The Niagara 
Falls Power Company was, on or about 1950, merged into 
Niagara Mohawk Power Corporation? A. Yes, sir. 

Q. Niagara Mohawk Power Corporation was the parent 
company, was it not? A. Yes, sir. 

Q. And I believe you testified that after that merger 
the power generated by the use of the 52,000 mechanical 
horsepower formerly supplied to Alcoa has continued to 
be supplied into the Niagara Mohawk system; is that 
right? A. That is right; in the form of 60-cycle energy 
and capacity. 

Q. And you also testified that that energy loses its 
identity in the system? A. Yes, I believe that is correct. 

[ 68 ] 

Q. Do the revenues received for that power also lose 
their identity? A. Since the merger, yes. 

Q. What credit has or will the Niagara Mohawk Power 
Corporation give the project for the power developed by 
the live new generators? 

Mr. Martin: Would it be fair to counsel to inter¬ 
rupt and say that is an open question? We do not 
yet know. 

Mr. Hall: Do you know, Mr. Howell? 

The Witness: No, I do not know. 

By Mr. Hall: 

Q. Then you cannot state, as represented in the petition 
filed by the company, that the project will continue to 
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receive revenue credit to the extent of three mills per 
kilowatt hour? A. I cannot say that. 

Q. That has not been determined? A. That is right. 

Q. Mr. Howell, I place before you a copy of the final 
contract dated November 1, 1922, between the Aluminum 
Company of America and The Niagara Falls Power Com¬ 
pany. Do you have that before you? A. Yes, sir. 

Q. Will you refer to Article 4 of that contract. It 

[ 69 ] 

is there stated, is it not, that $16 per mechanical horse¬ 
power per annum is the equivalent of the standard price 
of $23 per kw per annum for alternating current supplied 
by The Niagara Falls Power Company. A. Yes. That is 
for the excess taking above 49,000 mechanical horsepower. 

Q. The point I am trying to establish does not relate 
the price of $16 being applicable to the excess above 49,000 
mechanical horsepower, but to point out that it is there 
stated that $16 per mechanical horsepower per annum is 
the equivalent of the then standard price of $23 per kw 
per annum. A. That is correct, for alternating current. 

Q. Does that agree with your engineering knowledge 
of the subject? A. Yes, sir. 

Q. For what period of time was the $23 rate per kw 
per annum in effect? 

Mr. Martin: Do you mean by The Niagara Falls 
Power Company to other customers? 

Mr. Hall: That is right. 

The Witness: I would have to examine the rec¬ 
ords in that matter, but I can state this, that the 
$23 per kilowatt per annum, plus a transmission 
charge of $3.80 per kilowatt per annum brings about 
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the present rate for hydro power of $26.80 per kilo¬ 
watt. 

[ 70 ] 

By Mr. Hall: 

Q. Is that the present filed tariff rate? A. Yes, sir. 

Q. This $3.80 that you have just referred to, was that 
a transmission charge? A. Yes, sir. 

Q. How long has this $26.80 rate been in effect? In 
other words, when did you combine the kilowatt hour rate 
with the transmission charge? A. The filed tariff was 
developed in 1937, and it was some time prior to that that 
the $26.S0 per kilowatt per annum charge was made. 

Q. Is it a fact that, beginning some time prior to 1920, 
until The Niagara Falls Power Company went out of 
existence, the standard filed tariff rate was $26.80 per kw 
per annum? A. I believe it was in the 20’s some time. 
I would have to refresh my memory to get a definite date. 

Q. There is no question in your mind but that the rate 
of $23 per kw per annum was in effect as of November 1, 
1922? A. That is correct, yes. 

Q. Did the $8 rate which Alcoa paid to The Niagara 
Falls Power Company for mechanical horsepower repre¬ 
sent the entire cost of power to Alcoa? A. The $8 per 

[ 71 ] 

horsepower per annum charge for mechanical horsepower, 
I believe, represented the entire cost of power to Alcoa. 

Mr. Martin: Mechanical power. 

The Witness: Mechanical power. 

By Mr. Hall: 

Q. Did it represent the entire cost of direct current to 
Alcoa? A. No, it did not. 
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Q. What additional costs did Alcoa incur in supplying 
direct current for manufacturing purposes that were not 
included in the $8 rate per mechanical horsepower? A. 
Alcoa installed five direct current generators at the coup¬ 
ling of The Niagara Falls Power Company turbines, and 
they incurred that investment, and they incurred the 
operating expenses associated with the operation and 
maintenance of the direct current generators and the cables 
that took the direct current from the 3-A generator room 
up to the top of the cliff and into the Aluminum Company 
building. 

Q. What was the length of the transmission line, 
approximately? A. 300 or 400 feet. 

Q. In connection with your last answer, Mr. Howell, I 
call your attention to a document entitled, “Considerations 
Pertaining to the Possible Cancelation of Alcoa-Niagara 
Falls Power Company Contracts Dated March 14, 1944,” 

[ 72 ] 

and direct your attention to page four of that document. 

Before proceeding, however, have you ever seen that 
document before? A. Yes, I have seen that document. 

Q. By whom was it prepared? A. On page 18 of this 
document is the name “By John T. Kimball.” 

Q. Did you know John T. Kimball? A. Yes, sir. 

Q. Who was he? A. He is vice president of Niagara 
Mohawk Power Corporation in charge of rates. 

Q. How long have you known Mr. Kimball? A. I be¬ 
lieve he came with us about 1932 or 1933—1932. 

Q. When did the document that you have before you, 
dated March 14, 1944, first come to your attention? A. 
Soon after the date of the document. 

Q. As a matter of fact, following the written request 
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of the staff in their recent field investigation, you deliv¬ 
ered that particular document to Mr. Miller pursuant to 
our written request; isn’t that so? A. Yes, sir. 

Mr. Hall: Mr. Examiner, may we have the docu¬ 
ment as to which we have been inquiring marked for 
identification as exhibit— 

[ 73 ] 

Presiding Examiner: It is not customary to 
mark or offer exhibits during cross examination, 
Mr. Hall, but since this appears to be a company 
document I will make an exception here. 

This may be marked as Exhibit No. 10 for iden¬ 
tification. 

(The document above referred to was marked 
Exhibit No. 10 for identification.) 

Mr. Hall: Mr. Examiner, the document which has 
been marked as Exhibit No. 10 for identification is 
the document, as Mr. Howell has explained, fur¬ 
nished to members of the staff. We have had photo¬ 
stats of that document made and have distributed 
copies. 

Presiding Examiner: Do you intend to inquire, 
Mr. Hall, as to the matters which have apparently 
been added with pencil or pen some time after the 
original document was prepared? 

Mr. Hall: If it becomes important in the course 
of the proceeding. 

Presiding Examiner: I see. I just wanted to be 
sure that that was or was not included. I could 
not tell. 

Mr. Hall: As a matter of fact, Mr. Examiner, 
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we had hoped that Mr. Kimball would be here to 
give us a complete explanation of the statements 
made in this report. 

Mr. Martin: I would like to know. Did you 
request of me or any authorized official of the com¬ 
pany that Mr. Kimball appear? 

[ 74 ] 

Mr. Hall: We did not. 

Mr. Martin: Because I did not understand you 
wanted him here to be examined, or I would at 
least have had the request under advisement. I am 
not saying I would have brought him, but I did not 
know' until this minute that w T as one of your desires, 
and I am sorry you did not connnunicate it to me. 
Mr. Kimball has gone to Florida for what I think 
is a well-earned rest. 

By Mr. Hall: 

Q. Mr. Howell, wull you now refer to page four of the 
document which has been marked for identification as 
Exhibit No. 10? 

As you have testified, Alcoa incurred some cost in 
supplying direct current in addition to the $8 per mechan¬ 
ical horsepower rate, the additional cost that you referred 
to is set forth on page 4 of the Kimball report, isn't that 
so? A. On page four of the Kimball report there is a 
paragraph stating that an accountant, Mr. Schratz, with 
Alcoa testified before the Public Service Commission in 
Case 91S6 that Alcoa’s investment as of June 30, 1937 in 
direct current equipment—and then skipping—was $529,- 
0S1.65, of which Power Company reimbursed Alcoa for 
one-half of the cost of the five 5000-kilowatt DC generators 
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in the amount of $141,050.39, leaving a net investment by 
Alcoa of $3SS,022.26. 


[ 75 ] 

Q. So far as you know, those figures are correct and 
properly represent Alcoa’s investment; isn’t that so? 

Mr. Martin: Do you have any direct knowledge? 

The Witness: I have no direct knowledge. 

By Mr. Hall: 

Q. Assuming that the figures and statements set forth 
on page four of the Kimball report are accurate, do they 
represent the additional cost to Alcoa in supplying direct 
current in addition to the $S rate provided for in the 
contractual arrangement between Alcoa and The Niagara 
Falls Power Company? A. They represent the capital 
investment of Alcoa. In addition to that, as I testified, 
there would be operation and maintenance expenses. 

Q. And is it not a fact that at or near the bottom of 
page four of the Kimball report he also includes amounts 
to cover those particular items? A. I believe that is 
correct. 

Q. Do vou know of anv costs incurred bv Alcoa in addi- 
tion to the $8 rate, and in addition to the cost described 
at page four of the Kimball report, which were incurred 
by Alcoa in supplying direct current for manufacturing 
aluminum? A. I do not know the amount of the cost, 
but I do know that they incurred an operating cost, be¬ 
cause they had operating personnel in the 3-A power house. 

[ 76 ] 

Q. How many people did they employ? A. I don’t recall. 
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Q. Was it one or two? A. In the power house they 
probably had two men on a shift and three shifts, I would 
say a half dozen or maybe 10 operators, something of that 
order. 

Q. Mr. Kimball has apparently included in the schedule 
at the bottom of page four of his report an amount of 
$10,000 representing operation and maintenance of DC 
equipment, estimated. Are you in a position to say that 
the costs that you last referred to are not included in 
that estimate? A. I believe they are. 

Q. In other words, to get back to my previous question, 
the total cost to Aluminum Company of America of fur¬ 
nishing the direct current utilized in its aluminum plant 
is represented by the $S rate set forth in the contractual 
arrangement between Alcoa and The Niagara Falls Power 
Company, plus the additional cost set forth at page four 
of the Kimball report. A. Yes. 

Q. If you add the costs set forth at page four of the 
Kimball report to the $8 rate, what would be the total 
cost to Alcoa in furnishing direct current? In other 
words, how much would the $S rate be increased by reason 
of these additional costs that we have discussed? A. 
From the figures that are shown on page four of the 

[ 77 ] 

Kimball report, based on that estimate, it would indicate 
they would be increased about $1 a horsepower per year. 

Q. In other words, you would increase the $8 rate to $9? 
A. In that order of magnitude. 

Q. That means that Alcoa’s rate in supplying direct 
current, the total cost to Alcoa supplying direct current, 
was approximately half the rate charged other Niagara 
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Falls Power Company customers for alternating current; 
isn’t that so? A. Substantially so, yes. 

Q. Incidentally, Mr. Howell, is it not a fact that con¬ 
currently with the execution of the fifth and final contract 
dated November 1, 1922, between Aluminum Company of 
America, and The Niagara Falls Power Company, there 
was also executed an additional contract for the sale of 
750 kw per annum by The Niagara Falls Power Company 
to Alcoa? A. Alcoa and the Power Company entered into 
a contract under which Alcoa purchased 750 kilowatts of 
alternating 25-cycle power. 

Q. At what price, at the standard price? A. At the 
standard price of $26.80 per kilowatt per year. 

Q. Mr. Howell, is it not a fact that when Niagara Falls 
Power Company furnished alternating current to Alcoa, 

[ 78 ] 

it furnished that power at the power house ? A. I wonder 
if we are getting something confused now*. 

Q. Let me give you my understanding of the arrange¬ 
ment, Mr. How’ell, and you will tell me wdiether or not my 
understanding is correct. 

As I understand it, under the contract between Alcoa 
and the Powrer Company dated November 1, 1922, for the 
sale of alternating current, Alcoa paid $28 per kw per 
year for that powrer, and that the sole difference between 
the rate paid by Alcoa and the rate paid by other electric 
customers was that Alcoa w r as not charged the additional 
$3.80 transmission charge, whereas all the other cus¬ 
tomers w*ere. A. Under the 1922 agreement, yes. 

Q. Is that your understanding? A. Yes. 

Q. In other wrords, Mr. Howell, w*hen alternating current 
was sold to Alcoa outside of the so-called contractual 
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arrangement, Alcoa was charged the standard published 
tariff rate, whereas when you sold the mechanical power 
under the contractual arrangement you charged them half 
that rate. A. Yes. 

Q. What is the explanation for that? A. I do not be¬ 
lieve I am qualified to go into the derivation of the $8 per 
annum charge for the mechanical horsepower, but all of 
the customers of The Niagara Falls Power Company, 

[ 79 ] 

from some time in the 1920’s that have taken 25-cycle 
alternating current have paid at the rate of $23 and $26.80 
per kilowatt per annum. 

Q. Does that mean that you cannot explain the differ¬ 
ence between the rate charged Alcoa and the rate charged 
other customers of The Niagara Falls Power Company? 
A. I had nothing to do with the development of the 
mechanical horsepower rate. 

Q. Do I understand you to infer that you have no reason 
at all by w-hich you could justify the difference between 
the two rates? A. No. 

Q. Your response, ‘‘No,” means that you have no 
reason, I take it ? A. That is correct. 

Q. Is my understanding correct that Niagara Falls 
Power Company only sold power at wholesale to dis¬ 
tributing companies and on contract to large industrial 
companies? A. The Niagara Falls Powrer Company had 
approximately 25 large industrial customers, and in addi¬ 
tion to that they sold powder to Buffalo-Niagara Electric, 
and prior to that time Niagara, Lockport & Ontario Powrer 
Company. 

Q. Then I understand it, The Niagara Falls Power Com- 
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pany had no general residential or commercial customers? 
A. That is correct. 


[ 80 ] 

Q. As I recall, and I believe the record shows, you testi¬ 
fied that all customers other than Alcoa were charged the 
standard filed tariff rate. A. Yes, sir. 

Q. Mr. Howell, can you tell us what the difference was 
in dollars between the rate charged the Aluminum Com¬ 
pany and the rate charged all other customers by Niagara 
Power Company? 

Mr. Martin: I wonder if you would be good 
enough to clarify that question a little bit, the dif¬ 
ference charged in dollars to mean how many bucks 
we got from all the other customers and the years 
compared to Alcoa, or what? 

Mr. Hall: Let me restate the question. 

By Mr. Hall: 

Q. If you had billed Alcoa at the same rate charged all 
other customers, what would have been the difference? 

Mr. Martin: I hate to interrupt, but are you say¬ 
ing if Niagara Falls had billed Alcoa for mechanical 
horsepower at the same rate that they charged all 
other customers for electric energy? Is that the 
figure you are getting at? 

Mr. Hall: Let me see if I can restate it again, 
Mr. Martin. 

By Mr. Hall: 

Q. Mr. Howell, you have testified, I believe, that The 
Niagara Falls Power Company received approximately 
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$400,000 a year from Alcoa for the mechanical horsepower 
purchased by Alcoa. That is right, is it not? A. Yes, sir. 

[81] 

Q. What would The Niagara Falls Power Company have 
received for that mechanical horsepower had The Niagara 
Falls Power Company billed Alcoa at the same rate that 
it billed other customers? A. The total payment to The 
Niagara Falls Power Company by Alcoa, as I stated, was 
approximately $400,000 a year. The equivalent direct 
current kilowatt hours is something in the order of 310 
million kilowatt hours per year, so that the rate was sub¬ 
stantially about 1 y 3 mills per kilowatt hour. Had they 
been billed at the regular filed tariff, it would have been 
three mills per kilowatt hour. 

Q. The staff engineer has just reminded me that that 
difference is referred to at page six of the Kimball 
report. Would you refer to that and tell me whether or not 
your statement is correct, the Kimball report being Ex¬ 
hibit No. 10 for identification. A. On page six of the 
Kimball report it states that the annual revenue at the 
rate of $8 per horsepower per annum has been $416,000 
per year. 

Q. That is multiplying $8 times 52,000; isn’t that right? 
A. That is right; 52,000 mechanical horsepower multiplied 
by $8 is the $416,000 per annum, and annual cost then 

[82] 

at the filed rate of $2.23 per kilowatt per month would 
bring in $978,700. 

Q. So that we might understand how you arrive at that 
figure of $978,700 you take the $2.23 per kw per month 
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and multiply by 12, and then the product of that multi¬ 
plication is then multiplied by the 35,573 kw which is 
produced by 52,000 mechanical horsepower. A. Yes, sir. 

Q. Mr. Howell, were you associated in any way with 
the negotiations culminating in the payment by The 
Niagara Falls Power Company to Alcoa of $1,500,000? 
A. I was not. 

Q. Does that mean that you have no knowledge as to 
the maner in which the $1,500,000 payment was arrived at? 
A. I have no knowledge of that matter. 

[ 87 ] 

PAUL GRADY’ resumed the stand, and having been 
previously duly sworn, was examined and testified further 
as follows: 

Cross examination (Continued) by Mr. Goldberg: 

Q. Mr. Grady, I would like to pose a hypothetical case 
for you and get your opinion on the accounting involved. 

Let us assume that Mr. “X” is the owner of a house 
which he rents for a period of years; let us assume that 
before the lease has expired he would like to secure pos¬ 
session of the house. To secure that possession he pays 
the lessee a bonus. Does the payment that he makes to 
that lessee increase the original cost of the house? A. 
Will you supply the definition of “original cost” that you 
are using there? 

Q. Cost to the owner, Mr. “X”. For that case I think 
that definition will do. A. At the time of purchase. You 
left that out. 

Q. Let us say he constructed it, and then we will have 
no question of acquisition cost. A. Well, I think again 
the answer gets down to a matter of definition, if you are 
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defining cost as being the cost at the date of purchase or 
at the date of construction. That is the one figure which 
would not include the payment to cancel the lease. If you 
are talking about the cost to the owner of the house I 
think that would include the latter figure. 

[ 88 ] 

Q. Well, let me understand your answer: Mr. “X” is 
the owner of the house. He constructed it at a cost of 
$10,000. The payment he had to make to the lessee to 
secure possession of the house was $1000. Is the cost of 
the house to Mr. “X” of $10,000 increased by the pay¬ 
ment of the bonus? A. The hypothetical question you are 
giving, Mr. Goldberg, is somewhat complicated because 
you get into the question of residence versus commercial 
property. Let us assume—may I assume that he has in 
mind a commercial purpose? 

Q. To make it easier, let us assume that instead of 
his having constructed a residence, and leased a residence, 
he constructed an office building and leased an office build¬ 
ing of which he wishes to secure possession before the 
lease expires, and he makes that payment. The cost of 
that office building— A. May 1 ask for what purpose he 
intends to use the property after he cancels the lease? 

Q. As an office building. A. In its same form. 

Q. Yes. A. And the lease had some number of years 
to go? 

Q. Yes. A. I think they are the same grounds in that 
instance, to consider it a capital addition or to consider 
it as a cost of obtaining the property which is applicable 

[ 89 ] 

to the period of the lease. Again I do not think that there 
would be any purpose served by trying to split how much 
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was one and how much was the other. I would recommend 
as appropriate accounting that the cost he then incurred 
was applicable to the period of operations over the remain¬ 
ing period of the contract, that is, the period the contract 
had to run for which he was really making the payment in 
order to get the use of it at that time. 

Q. Would you say that it would be appropriate to in¬ 
clude the payment he made of $1000 to increase the cost 
he incurred in constructing that office building? A. Well, 
it certainly would not increase the cost he incurred in 
constructing the building. That was determined when he 
built it. It might, 1 think, be interpreted as his cost of 
reacquiring the use of the building and be written off over 
the remaining life of the building. That is option number 
one, or alternative method number one. The other alter¬ 
native which I think would be proper, and which I myself 
would prefer, would be to regard it as an expense of 
obtaining use and possession of the premises over the 
remaining life of the lease. 

Q. In either one of those options you have just referred 
to, is there a resulting increase in the cost of the building 
to the owner as the result of that payment to the lessee 
to secure possession of the building? A. Not in the cost 

[90] 

of construction. You left out construction there. 

Q. It is a fact, is it not, that The Niagara Falls Power 
Company did not purchase the alternating current gen¬ 
erators, the 60-cycle generators which it installed after 
the removal of Alcoa’s equipment from Alcoa? A. That is 
my understanding, yes. 

Q. The cost of the generators to your knowledge, are 
included in capital account? A. Yes. 

Q. And the $1% million is certainly not the cost of 
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those generators? A. Not of the equipment. There is 
sound argument that it could be considered a part of the 
cost of the site, I mean the thing you are putting them on, 
because—in the sense it was the cost of clearing the prem¬ 
ises so that the generators could be installed—I think that 
line of approach has some merit. 

Q. The cost of the space where the new generators were 
located? A. Yes. 

Q. I gather from your opinion, Exhibit No. 6, that you 
treated the year 1967, May 1, 1967, as the terminal date 
for the amortization of the $1^4 million under the second 
alternative. Isn’t that right? A. That is right. 

[ 91 ] 

Q. Why did you select May 1, 1967 as the end of the 
amortization period? A. That was the termination of the 
lease at which point the company under the terms of the 
contract, as I understand it, would have obtained pos¬ 
session of the properties just by termination of the lease 
without anything further happening. 

Q. Is what is acquired through the termination of the 
lease significant in determining the amortization period? 
A. Yes, I think so. 

Q. Did you in determining that the end of the amorti¬ 
zation period should be 1967 consider what Niagara Falls 
Power Company secured through the payment of $1*4 
million? A. Yes, as set forth in my opinion. 

Q. That is tangible structural properties and water 
power? A. That is right. 

Q. You considered that in paying the $1*4 million, 
Niagara Falls Power Company acquired water rights, and 
for that reason you considered Account 717 of the Federal 
Power Commission System of Accounts as the appropriate 
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account, the proper expense account, to he used in amor¬ 
tizing the $ 114 million over the period ending May 1, 1967 
under your second alternative in your opinion; is that 
right? A. Yes, 1 thought that would be an appropriate 
account. 

[ 92 ] 

Q. For how long a period of time did you consider these 
water rights had been secured ? Ending May 1, 1967 ? A. 
Well, that was the period which, under the terms of the 
contract, that amount of mechanical power had been con¬ 
tracted to the Aluminum Company of America, and the 
new contract which succeeded in wiping out the old con¬ 
tracts, therefore obtained back for Niagara the mechanical 
power that had to be devoted to the other contract under 
the terms of the prior contract. 

Q. But a moment ago you stated that the nature of 
what was acquired had significance in determining the 
amortization period. Now then we had your further testi¬ 
mony that water rights were acquired—forgetting for the 
moment any allocation between water rights and the 
tangible structures we referred to. 

My question is if the nature of the item acquired, the 
asset acquired, is significant, did you consider that they 
had not acquired the use of that asset beyond May 1, 
1967? A. Yes, I think T considered that. As a matter 
of fact, that is the basis for my recommendation that the 
charge be amortized over the period ending 1967. 

Q. Are they actually going to have those water rights 
beyond May 1, 1967, if you know? A. To the best of my 
knowledge they are, yes. 


[ 93 ] 

Q. For how long, in perpetuity? A. That gets into a 
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question of your licenses and all the rest of it. They will 
have them for whatever period they would have had them 
had the other contracts been allowed to expire, or run 
their normal course. Therefore the payment—to my way 
of thinking—is directly attributable to the period for 
which they obtained the use of the water that they would 
not otherwise have had. 

Q. If these water rights that you say they acquired, 
they were to have the use of those water rights beyond 
May 1, 1967, surely you would say it is appropriate to 
amortize the payment beyond May 1, 1967 over the period 
of time that they will have the use of those water rights. 
A. 2so, I would not say so because they already had them 
without the payment of the $1% million, as I understand 
it, for the period beyond 1967. 

Q. If they already had them how did they acquire them? 
How do you acquire what you already have? A. Well, if 
you lease a building you could have the use of the building 
to the end of the lease. You do have it after the end of 
the lease, assuming there is no right of renewal. 

Q. Are you saying they did not acquire water rights but 
rather they acquired the right to use the water rights 
thev ahvavs had as thev saw fit to use them after elimi- 

* m •> 

nating Alcoa from the picture? Was that it? A. That is 

[ 94 ] 

my understanding, yes, they acquired the right to use this 
mechanical power which had been contracted to someone 
else under the terms of the old contracts. 

Q. What are these tangible structures that were ac¬ 
quired through the payment of this $l 1 / 4 million? A. The 
tangible structures, Mr. Goldberg, is largely I think clear¬ 
ance of the site so that they could put their own generators 
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on the site. It is comparable to perhaps an acquisition 
of a building spot for the building on it and the demolition 
of the building, and that sort of thing, so far as the added 
cost is concerned, I mean the cost of the building in that 
sense becomes a cost of the site. Similarly here, the cost 
of clearing up the lease becomes—can be argued to become 
a part of the cost where you are going to put the equip¬ 
ment that you intend to use in the new method of opera¬ 
tion. 

Q. These tangible structures are not the lease, are they? 
A. I am not talking of tangible structures in the sense 
it is the Alcoa plant. Maybe that is the thing you are 
misunderstanding. I simply mean that the cost as incurred 
as a cost of clearing the site, getting use of it, I think 
can be considered a part of the tangible cost of the gen¬ 
erators and where they rest, from the standpoint of get¬ 
ting an operating power plant in that sense. I mean that 
is the number one alternative. I think there is grounds 

[ 95 ] 

for argument along those directions. My preferable treat¬ 
ment, of course, you recall is number two. 

Q. In that connection, suppose instead of taking your 
preferable treatment number two, the company elected to 
take treatment number one. What would be the capital 
account you would use for this water power, the water 
rights that were acquired according to your testimony? A. 
The water rights again—I have not used the term * ‘water 
rights” because I am afraid that might get into some legal 
aspect that I do not quite understand. It is the use of 
mechanical power which is the use of the water that I 
have talked about as being one of the benefits that w T ere 
acquired by the payment of the $1^4 million. 
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Q. What capital account would you use? A. For what¬ 
ever portion—I mean, assuming you went into some 
method of allocation of the $1*4 million, whatever portion 
you allocated to that use of the water would follow the 
second alternative treatment. My own opinion is that 
there is no sense in going to that refinement. The whole 
thing ought to be so treated, and we ought to forget about 
the alternative number one, some part of it being argu¬ 
ably, at least, a part of the new power plant development. 

Q. Right now, I don’t want to forget about alternative 

[ 96 ] 

number one because you think, according to your opinion, 
it is a perfectly appropriate alternative. Now using 
alternative number one, to what capital account would you 
charge the payment of mechanical power? I have the 
System of Accounts here, if you want to look at it. A. 
I think you get into the question here of whether you are 
going to make it attributable to the equipment or to the 
land. Again you run into possibly an allocation type of 
problem that 1 prefer to avoid. Under the Classification 
of Accounts it would have to be, as I see it, one or the 
other, either it would have to be part of the site or part 
of the equipment, or part to one or part to the other. 

Q. If you said it was part of the site, to what capital 
account would you charge it, under the Federal Power 
Commission System of Accounts? Would you like to look 
at it? A. Oh, I assume there is an account there for land. 
I would be inclined to charge it to the equipment account. 

Q. But you would not say under your opinion it is 
inappropriate to charge it to land? You think that is 
available as a proper charge, do you not? A. I think it 
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might bo considered that way. I have not carried my 
thinking to that point. 

Q. You carried your thinking to the point of suggesting 
there were two methods available. Dealing with that first 
one, you say that you can treat it in part as attributable 

[ 97 ] 

to the first one, or all attributable to the equipment, or 
part attributable to the land, or all attributable to the 
land. Treating it as it is attributable to the land, I take 
it that under the Federal Power Commission’s System 
of Accounts you would say it should be charged to Account 

320, Land and Land Rights, under hydraulic production; 
is that right? A. What I said was that I thought, by 
looking at it from the viewpoint of alternative number one, 
it should be charged to plant account, structures and im¬ 
provements. That is not an account that involves land, 
as I understand it. 

Q. That is Account 321, Structures and Improvements, 
the text of which reads, and I am quoting: 

“This account shall include the cost in place of 
structures and improvements used and useful in 
connection with hydraulic power generation (see 
Electric Plant Instruction 10).” 

It is to that account that you vrould charge the $1% 
million if alternative number one were used; is that right? 
A. If all or any part of it seemed to be assignable to that, 
yes. I think it really is a part of the cost of clearing the 
site, a place to put the new equipment. 

Q. Did you conclude that all or some part of the $1^4 
million could appropriately be charged to capital account 

321, Structures and Improvements? A. I concluded that 


52 


99 


[ 98 ] 

the company should have the option of dealing with it on 
either basis number one or basis number two, which was 
using structures and improvements as the resting place 
for the item. I indicated that my preference was for 
number two. 

Q. From your study of the situation did you conclude 
that it would be inappropriate if the companies selected 
alternative number one and charged all of the $1% to 
Account 320, Land and Land Rights? A. No, I said quite 
the contrary; that I thought they should have the option 
of doing it that way, if they wished. 

Q. Did you determine personally what the $1*4 milli on 
was paid for? A. Not except as set forth in the contract. 

Q. You took what the contract said as representing what 
was paid for? A. That is right. 

Q. Did Mr. Brett, in his conference with you, indicate 
his view’ as to w’hat the $1*4 million w y as paid for? A. 
Not that I recall. 

Q. You have mentioned, in the course of your testimony, 
that you had relied upon a summarization of the terms 
of the agreements betwreen the Aluminum Company of 
America and The Niagara Falls Power Company, appear¬ 
ing in a registration statement. I should like to show you 

[ 99 ] 

a photostatic copy of the title page of a registration 
statement filed by The Niagara Falls Powrer Company on 
June 1, 1936, with the Securities & Exchange Commission, 
together with photostatic copies of pages 6, 9 and 76 from 
that registration statement, pages 6 and 9 having been 
referred to in the description of the contracts appearing 
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on page 76, and ask you if any of the pages I have just 
handed to you, which were included in the registration 
statement, were considered by you. A. Yes, I considered 
the three paragraphs included under Caption A-2 on 
page 76. 

Q. And did you consider pages 6 and 9 at all in your 
study of the proper accounting to be made of the payment 
of $1^4 million? A. I am rather certain that I did con¬ 
sider them at the time. 

Q. Were you influenced in any way by any of the state¬ 
ments appearing on those pages that I put before you? A. 
Well, they were all part of the information that I con¬ 
sidered in arriving at my opinion. 

Q. Did any of them have any special significance in 
arriving at your opinion? A. They were all, of course, a 
part of the background information that I had to consider 
in deciding what was the nature of the items that had 
been acquired for the payment of $1^4 million. Other than 

[ 100 ] 

that I do not know how to answer your question. 

Q. Were you concerned with the legality of the agree¬ 
ment between Aluminum Company of America and The 
Niagara Falls Power Company? A. No, sir. 

Q. You do not think that is a material factor? A. I do 
not think it is within my province to pass upon it. I did 
not have enough serious doubt about it to feel that it was 
a matter I should go into with my own counsel, or any¬ 
thing of that sort. 

Q. If Mr. Brett had advised you that the contracts were 
not legal contracts between the Aluminum Company of 
America and The Niagara Falls Power Company would 
you consider that a material fact in determining what 
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accounting was to be made for the payment of $1*4 
million? 

Mr. Martin: Will you please read that question 
back, Mr. Reporter. 

(Question repeated by the reporter.) 

The Witness: Do you mean if he had advised me 
of it at this particular point? 

By Mr. Goldberg: 

Q. At the time you were considering what opinion you 
should reach regarding the appropriate accounting for the 
$iy 2 million. A. Obviously, if the responsible officer of 

[ 101 ] 

the company in effect told me the company was paying 
$114 million for something it did not have to pay anything 
for, I would be concerned about it. 

Q. It would have a bearing on the decision you would 
reach regarding the appropriate accounting for the $iy 2 
million. A. I think it would pose a question that would 
have to be solved before I could furnish an opinion. 

Q. Does that mean that if you had reached the conclu¬ 
sion they did not have to pay the $l 1 /£ million to secure 
these things you believed they secured, that you neverthe¬ 
less would conclude that it is appropriate to account for 
the $l 1 / 4 million, either as set forth in alternative number 
one or alternative number two of Exhibit No. 6? A. Well, 
I simply feel, Mr. Goldberg, that that would not be the 
important question at that point. I would have other 
worries to be taken up with the directors, and if necessary 
the stockholders. I would not approve of the company 
giving away $1 1 / 1> million of its assets on an unauthorized 
basis. As auditors of the company I would have the re¬ 
sponsibility to follow’ up to the point of satisfaction. 
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Q. Yes, I appreciate all that. It may be true you would 
have other problems in addition to deciding what to do 
with the $l 1 /£ million, but would you— A. The question 

[ 102 ] 

is what to do with the $l 1 / 4 million, and it could not be 
resolved until that point had been settled. 

Q. You would still have to account for the $1 y 2 million, 
would you not? A. Yes. But I would account for it on 
the basis of—I would not account for it until I found out 
whether or not it was a valid payment or an invalid pay¬ 
ment. 

Q. And those are the things you assumed in reaching 
the opinion set forth in Exhibit No. 6? A. I assumed it 
was a valid payment. 

Q. A payment necessarily made? A. Yes. 

Q. One more illustration: 

Company A, a utility company, buys a structure and 
appurtenant land in 1933 for $10,000. It immediately 
leases the property to Company B for 10 years. In 1938, 
Company A finds comparable property is renting at a 
much higher rental dian it is receiving from Company B, 
and it desires to obtain possession of its property, so, in 
1938, Company A pays Company B a bonus of $2000 for 
cancelation of the lease, and Company A then leases the 
property to Company C for 10 years at these higher rentals 
that were then prevailing. 

How should Company A, that is, the utility company, 
account for the $2000 expenditure it made in securing 

[ 103 ] 

possession? A. 1 think it should be amortized ratably to 
expense over the life of the contract. 
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Q. Alternative one, you would say is not available? A. 
I don’t believe so because they did not do anything to the 
property. They left it in the same status that it was, so 
that to my way of thinking makes it acquire only one 
thing, which was the use of the property for releasing, 
so I would think the cost was all attributable to the new 
and higher income they got over the remaining life of the 
lease. 

Q. And if they went through the same procedure again, 
paid C a $2000 bonus so they could release it to D at a 
still higher rental you would say the bonus paid to C 
should be treated as an expense to be amortized ratably 
over the remaining period of C’s lease? A. That is my 
opinion, yes, sir. 

[111] 

Bv Mr. Martin: 

Now, I presented this application in January 1950, know¬ 
ing full well at that time, or at least thinking that I knew, 
that there is not anything in the Federal Power Commis¬ 
sion’s Uniform System of Accounts that specifically re¬ 
quires a licensee or public utility to secure the permission 

[ 112 ] 

of the Commission to the elimination over a period of 
time of an amount carried in account 146, the so-called 
other deferred debits. I may have mistakenly read the 
System of Accounts, but I do not think, as we have in the 
State of New York, any restriction on taking amounts out 
of that account where this $1,500,000 payment was lodged, 
but I was fully aware of the fact that that is a substantial 
amount of money to be reflected on the balance sheet that 
was properly called for in examination and inquiry by 
interested persons, so I deliberately filed this application, 
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calling attention particularly to the fact that we wanted 
to be assured, if the Commission felt that it was appro¬ 
priate, that the amortization of this $1,500,000 over the 
period of time proposed, to May 1, 1967, would be allowed 
as an operating expense in the determination of earnings 
for the purposes of Section 10(d) of the Act, and I ad¬ 
verted particularly to that section of the Act, and our 
license obligations thereunder, because that is where we 
have a direct dollar impact by reason of the Federal Powder 
Commission, as opposed to that of the State of New* York 
which directly regulates the rates for power produced and 
sold to the Schoellkopf Station. So that the dollar impact 
on the state regulation would be allowable earnings under 
the rate base formula, or however we arrived at allowable 
revenues, by including or refusing to include this amount 
that we propose to amortize monthly over the unexpired 

[ 113 ] 

term of these agreements to May l, 1967. 

[ 138 ] 

ARTHUR W. JACKSON was called as a witness, and 
having been first duly sworn, was examined and testified 
as follows: 

• * # # # 


[ 157 ] 

Mr. Hall: Mr. Jackson, this exhibit purports to 
show only the shares held in the name of Alcoa or 
one or more of its subsidiaries? 

The Witness: Yes, sir. 

Mr. Hall: Does it reflect the shares held by 
officers and directors in their own names? 

The Witness: No, sir, it does not. 
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Mr. Hall: What caused the reduction from 10.34 
per cent held in 1938 to 5.24 per cent held in 1939, 
as shown in Exhibit Number 15? 

The Witness: What caused the reduction I could 
not say other than that the Aluminum Company of 
America apparently disposed of about 50 per cent 
of its holdings in Niagara Hudson. 

Mr. Hall: Disposed of it to whom? 

The Witness: That I could not say. 

Mr. Hall: You cannot say whether or not that 
five point margin -was distributed to stockholders 
of Aluminum Company of America. Is that right? 

The Witness: I cannot say as to that, no. 

[ 158 ] 

Presiding Examiner: As I understand it, Mr. 
Witness, when you say you cannot say it is equiva¬ 
lent to saying you do not know. Is that right? 

The "Witness: Yes, sir. That is, I made no 
attempt to determine how or why they disposed of 
the stock. I am merely showing what their holdings 
were over a period of years. 

Mr. Hall: It is possible that Alcoa could have 
controlled more stock than the percentage indicated 
for the designated years. Isn’t that so? 

The Witness: Well, I presume it would be pos¬ 
sible through various means, but to the best of my 
knowledge, and as our records indicate, their hold¬ 
ings were over this period of years as we have 
shown on this exhibit. 

Mr. Hall: Yon made no attempt to investigate 
that feature? 

The Witness: No, I did not. 
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[ 160 ] 

HAROLD I. HOWELL resumed the stand, and having 
been previously duly sworn, was examined and testified 
further as follows: 

# * # # # 


[ 167 ] 

Cross-examination by Mr. Hall: 

Q. Mr. Howell, the Alcoa direct current generators in¬ 
stalled in the Schoellkopf Station 3-A represented non¬ 
project property not covered by the Project No. 16 license; 
isn’t that so? A. Yes. 

Q. And is it not also a fact that Alcoa’s plant was 
located on non-project property owned by The Niagara 
Falls Power Company? A. Yes. 

Q. So that neither the Alcoa direct current generators 
nor the tract of land on which the aluminum plant was 
located were ever under license? A. I believe that is 
correct. 

Q. What efforts, if any, have been made to rent, lease, 
or utilize the aluminum plant or the site on which it was 
located for other purposes? A. After the Aluminum 
Company vacated their buildings in 1949 those properties, 
those buildings, were placed on the market for sale or 

[ 168 ] 

lease, and no prospective buyers came forward; therefore, 
as I testified at the last hearing, we then took steps to 
get bids on demolishing the buildings, and that is the 
program now being carried out. 

Q. Well, is the company continuing its efforts to rent 
or find some use for the site? A. Well, we are going to 
tear the buildings down now and landscape that portion 
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of the land that is just downstream from Schoellkopf 
Station. 

Q. Do you mean that the site is merely going to be 
used for scenery purposes? A. I can’t state what the 
future will hold, but our present plan is that once the 
buildings are down we will not leave an eyesore, and we 
will do some landscaping to improve its appearance. 

Q. Are there any prospects for devoting this site to 
any other useful purpose than for scenery? A. I know 
of none at the moment. 

Q. Does Niagara Mohawk Power Corporation have any 
plans of its own for the future use of that site? A. As of 
this moment, no. 

Q. Are any under consideration? A. None. 

Q. Is any thought being given to the use of the site 
for purposes other than scenery? A. Not that I know of. 

[ 169 ] 

Q. Should the occasion arise to rent or lease the site to 
others, I assume that you have no reason to believe that 
the Niagara Mohawk Power Corporation wouldn’t lease 
that site; isn’t that so? A. That would depend upon the 
circumstances that arise at the time some offer is made. 
I can’t state what the management would do in the future 
with respect to those lands. 

Q. The company at the outset made an effort to devote 
the site to other uses, didn’t it? A. Yes. 

Q. You cannot say at this time, however, that the site 
will not be devoted to purposes other than scenery? A. I 
cannot. 

[ 175 ] 

Q. How many kilowatt hours of electricity is required 
in the production of a single pound of aluminum? A. I 
don’t know. 
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Q. Would it be ten kilowatts? A. Ten kilowatt hours 
per pound of aluminum? 

Q. Yes. A. Approximately. 

[ 187 ] 

* * * • * 

Mr. Hall: Mr. Examiner, I withdraw the ques¬ 
tion and would like to ask the witness whether or 
not the rate of 2.78 mills approximated the cost to 
The Niagara Falls Power Company in developing 
power by the use of the 12,500 c.f.s. additional 
diversion. 


[ 189 ] 

A. I do not know. 

By Mr. Hall: 

Q. Do you know what the average cost to The Niagara 
Falls Power Company was in any particular year of gen¬ 
erating hydro-electric power? A. No. 

Q. Did you ever have occasion to make a calculation to 
determine that fact? A. No. 

Q. Have you ever designed rates for The Niagara Falls 
Power Company? A. I have. 

Q. And in that connection wasn’t it necessary for you 
to know what the cost of unit production of power was? 
A. It was not, for this hydro power. 

[ 190 ] 

Q. Were you not the head of your rate-making section? 
Have you not been head of your rate-making section in 
The Niagara Falls Power Company? A. Only in recent 
years. 

Q. How far back does it go? A. About 1945, I believe. 
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Q. Mr. Howell, is it your statement that you do not 
know and have never knowm the cost of producing power 
to The Niagara Falls Power Company? A. That is cor¬ 
rect. 

[ 192 ] 

EARLE J. MACHOLD was called as a witness, and 
having been first duly sworn, was examined and testified 
as follows: 

Direct examination by Mr. Martin: 

Q. Will you state your full name and business address 
for the record? A. Earle J. Maehold, 300 Erie Boulevard 
West, Syracuse, New York. 

Q. You are President of Niagara Mohawk Power Corpo¬ 
ration and a director of that company? A. I am. 

Q. And were you prior to December 21, 1950, President 
and a director of Niagara Hudson Power Corporation? 
A. Yes, sir. 

[ 193 ] 

Q. And in what year did you become President of 
Niagara Hudson Power Corporation? A. September, 1942. 

Q. During the period that you held office as President 
of Niagara Hudson and down to date, did Niagara Hudson 
directly control The Niagara Falls Power Company 
through intermediate stock ownership? A. Yes, sir. 

Q. And as of this time Niagara Mohawk Power Corpo¬ 
ration includes the property formerly owned by The 
Niagara Falls Power Company? A. That is correct. 

Q. You are an attorney, Mr. Maehold? A. Yes, sir. 

Q. And were you associated in the practice of law, with 
particular reference to the affairs of Niagara Hudson 
Power Corporation and its various subsidiaries prior to 
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the time you became President of that corporation? A. 
Yes, sir, for about twelve years. 

Q. And in your capacity as an attorney and as President 
of the holding company from 1942 on, did you become 
familiar with the operations of The Niagara Falls Power 
Company? A. Y 7 es, sir. 

Q. And I take it that in your capacity as President of 
the holding company you have acted as chief executive 

[ 194 ] 

officer of the so-called Niagara Hudson System? A. Yes, 
sir. 

Q. Were you aware for a number of years of the con¬ 
tractual relationship between The Niagara Falls Power 
Company and the Aluminmn Company of America as re¬ 
spects the supply of mechanical energy at Niagara Falls? 
A. Yes, sir. 

Q. Do you know whether or not the subject matter of 
securing the withdrawal of the Aluminum Company from 
utilization of the mechanical energy at Niagara Falls was 
considered by executives of the Niagara Hudson System 
prior to the time you became president? A. It may have 
been. I understand it was, but that is merely hearsay as 
far as I am concerned. I have no direct knowledge. 

Q. You are speaking now about prior to 1942, Mr. 
Mach old? A. That’s right. 

Q. So far as your own recollection and knowledge of 
the subject matter is concerned, when did you personally 
become actively engaged with respect to working out some 
arrangement whereby the Aluminum Company would cease 
to take mechanical energy at the Falls? A. Well, it was 
sometime prior to 1946, but my recollection is that the first 
approach to representatives of the Aluminum Company 
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[ 195 ] 

was late in 1945 or early in 1946. 

Q. Is it your testimony, Mr. Machold, that you person¬ 
ally conducted the negotiations with the Aluminum Com¬ 
pany relating to their withdrawal from the use of mechani¬ 
cal energy at the Falls? A. Yes, sir. 

Q. And you acted as the chief executive of the Niagara 
Hudson System, which included at that time The Niagara 
Falls Power Company. Is that right? A. That is correct. 

Q. Would you summarize briefly for the record, to the 
best of your recollection, the beginning of the negotiations 
and the course of those negotiations, as you recall them, 
leading up to the signing of what is referred to as the 1947 
Executory Agreement? A. Well, sometime late in the year 
1945 or early part of 1946, I had a conversation with Mr. 
Arthur A’. Davis, chairman of the board of directors of 
the Aluminum Company and inquired from him whether 
or not the Aluminum Company would consider the sale 
of the lease that they had for mechanical power at Niagara 
Falls to the Niagara Falls Power Company. 

I had several conversations with Mr. Davis, three or 
four in any event, before we got down to the question of 
dollars. 

[ 196 ] 

I agreed with Mr. Davis that at the next meeting, which 
my recollection is was the last one that I had with him, 
we would both be prepared to state, on my part an oiler, 
on his part a figure as to which they would be willing to 
sell the lease. 

At that first meeting I made an offer of a million dollars 
in cash for the lease, and their counterproposal was two 
and a half million. 
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I don’t recall that 1 had any further personal discussions 
with Mr. Davis except by telephone, although I may have 
had. 

Jn anv event, sometime in the middle of 1946 I increased 
the million dollar offer from a million dollars to a million 
and a half. 

Some period of time elapsed, during which various 
studies of the tax questions involved, both on the part of 
The Niagara Falls Power Company and on the part of 
the Aluminum Company, were given some consideration. 

It is my recollection that the matter didn’t receive any 
—that there were no further negotiations then until some¬ 
time late in ’46. 

In the early part of 1947 we were advised by represen¬ 
tatives of the Aluminum Company that they were then 
interested in our offer provided they could keep the plant 
in operation until March 1, 1949, I believe. 

[ 197 ] 

The understanding was that they would have the priv¬ 
ilege of withdrawing their operation at Niagara Falls 
prior to that date but would not be required to under 
the agreement. 

That agreement was approved by the board of directors 
of The Niagara Falls Power Company and executed, I 
believe, in March of 1947, and from that point on the 
arrangement speaks for itself. 

We did make the payments required under the contract 
aggregating a million five hundred thousand dollars, and 
they did withdraw their operations at Niagara Falls on 
or about March 1, 1949, as provided in the contract. 

Q. Mr. Machold, in pursuing your negotiations with the 
Aluminum Company to which you have referred, did you 
have the benefit of any engineering appraisal of the value 
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to The Niagara Falls Power Company of the lease for 
mechanical power? A. Yes, sir. 

Mr. Martin: Mr. Examiner, I would like to have 
marked for identification at this time a memorandum 
dated March 5, 1946 from E. S. Bundy to Earle J. 
Machold. I think that would be Exhibit 22. 

Presiding Examiner: The document described by 
counsel, consisting of three pages and bearing the 
date March 5, 1946, will be marked for identification 
as Exhibit Number 22. 

(The document referred to was marked Exhibit 
No. 22 for identification.) 

[ 198 ] 

Mr. Martin: I also request, Mr. Examiner, that 
at this time there be marked for identification as 
Exhibit Number 23 a folder, the cover of which is 
marked “Alcoa Mechanical Power Contracts, Feb. 
5, 1946,’ ’ and the first page of which indicates that 
it is a memorandum from L. S. Bernstein to Mr. 
E. S. Bundy. 

Presiding Examiner: The document described by 
counsel will be marked as Exhibit Number 23 for 
identification. 

(The document referred to was marked Exhibit 
No. 23 for identification.) 

By Mr. Martin: 

Q. Mr. Machold, were Exhibits 22 and 23 the engineer¬ 
ing data you had available for your guidance in these 
negotiations? A. Yes, sir. 

Mr. Martin: I offer in evidence Exhibits 22 and 
23. 
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Mr. Hall: No objection. 

Presiding Examiner: Without objection Ex¬ 
hibits Numbers 22 and 23 will be received in evi¬ 
dence. 

(The documents referred to were received in 
evidence as Exhibits 22 and 23.) 

By Mr. Martin: 

Q. Mr. Machold, when you were negotiating with Mr. 
Davis of the Aluminum Company with respect to these 
leases were you aware that the Aluminum Company of 
America was and had been for sometime a stockholder of 

[199] 

Niagara Hudson Pow r er Corporation? A. Yes, sir. 

Q. And did you recognize Mr. Frank B. Cuff, a member 
of the board of directors of Niagara Hudson Powrer Cor¬ 
poration, as the person wiiose primary employment wras 
with a subsidiary of Aluminum Company of America? A. 
Yes, sir. 

Q. Did Mr. Cuff participate in these negotiations? A. 
He did not. 

Q. So far as your understanding of the subject matter 
is concerned, did the fact that the Aluminum Company of 
America was a stockholder in Niagara Hudson Power 
Corporation play any part in the negotiations that you 
conducted? A. It did not. 

Q. In your opinion, was the negotiation, so far as you 
are concerned, conducted at arm’s length? A. Yes, sir. 

Q. And you attempted to secure the withdrawal of the 
Aluminum Company from utilization of mechanical energy 
at Niagara Falls at the lowest price that you could secure 
for that withdrawal? A. Yes, sir. 
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Q. Is it your testimony, Mr. Machold, that the nego¬ 
tiation which was successfully consummated resulted in a 
dollar benefit to The Niagara Falls Power Company and 

[ 200 ] 

to Niagara Mohawk Power Corporation? A. Yes, sir. 

Q. And in conducting the negotiation did you have in 
mind that the substitution of alternating current genera¬ 
tors owned by The Niagara Falls Power Company in lieu 
of the direct current generators of the Aluminum Company 
w’ould produce more revenue to The Niagara Falls Power 
Company. A. About $600,000 a year more than they were 
receiving for the mechanical power, or a million dollars 
in round figures, as compared to $400,000. 

Q. And you had that fact in mind at the time you were 
working up this transaction? A. Yes, sir. 

Q. Were you also advised by your engineers that the 
substitution of the alternating current generators would 
produce a more effective utilization of the water at the 
Schoellkopf Station? A. Yes, sir, for the reason that we 
had the problem at that time, as we have had since, of 
providing additional 60-cycle generating capacity in the 
system, and this water that was used in developing the 
mechanical powder is now utilized to produce 60-cvcle cur¬ 
rent which is available to the system. 

Q. Mr. Machold, did the decision by the New York Court 
of Appeals in a proceeding labeled, “Matter of Aluminum 

[ 201 ] 

Company of America versus Maltby, ,, 289 New York 357, 
decided in 1942, play any part in the negotiations which 
you had with the Aluminum Company? A. Well, I don’t 
know that it played any part in the negotiations. It cer- 
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tainly played a part in our approach to the problem 
because we considered that decision as having upheld the 
validity of that lease and as having established our re¬ 
sponsibility and obligation to live up to it so long as the 
Aluminum Company of America insisted that we should. 

Mr. Goldberg: Is that the case in which it was 
held that the New York State Commission had no 
authority to regulate the rates! 

Mr. Martin: Yes, sir. 

Mr. Goldberg: The Alcoa rates! 

Mr. Martin: Yes, sir. 

By Mr. Martin: 

Q. Mr. Machold, have you at any time been an officer 
or director of The Niagara Falls Power Company! A. No. 

Q. I think you testified earlier, did you not, that the 
agreement which you reached with the Aluminum Company 
was submitted to the board of directors of The Niagara 
Falls Power Company for their consideration and approval 
prior to its execution? A. It was. 

[ 202 ] 

Mr. Martin: That is all I have to ask Mr. 
Machold. 

Presiding Examiner: Do you have any cross- 
examination! 

Mr. Hall: Yes, we have, Mr. Examiner. 

Cross examination by Mr. Hall: 

Q. Mr. Machold, did I understand that there was a 
meeting of minds as to the amount to be paid by Alcoa in 
the early part of 1947 ? A. That would be my recollection, 
yes. 
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Q. I assume that you are aware of the fact that follow¬ 
ing the execution of the 1947 Executory Agreement by 
Alcoa and The Niagara Falls Power Company that tbe 
Power Company filed an application "with the Federal 
Power Commission requesting amendment of the Project 
16 license to include five new generators? A. Yes, sir. 

Q. Did you have anything to do with the preparation 
of that application for amendment of the license? A. Well, 
I probably saw it. I didn’t prepare it. 

Q. Was it prepared pursuant to your instructions? A. 
Yes. 

Q. Have you ever read the application for amendment 
of the license filed with the Federal Power Commission? 
A. I don’t recall that I have. 

Q. I show you at this time Part 1 of the formal files 

[ 203 ] 

of the Federal Power Commission for Niagara Falls 
Power Company and direct your attention to a copy of 
that application contained in that file. 

Now, according to the stamp on that application it was 
filed with the Federal Power Commission on October 7, 
1947. Right? A. Yes, sir. 

Q. I take it that you are generally familiar with the 
application and the purpose for which it was filed? A. 
That is paragraph 8? 

Q. Yes. 

Q. To make sure that you understood my question, Mr. 
Machold, you are generally familiar with wiiat is contained 
in the total application. Right? A. Yes. 

Q. Now’, w’ould you refer to the application filed on 
October 7, 1947, which I have placed before you, and I want 
to direct your attention to the two short paragraphs 
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appearing at the bottom of page 4, which paragraphs are 
numbered S and 9, and also to the concluding paragraph 
of the application appearing at the top of page 5. 

As soon as you have read those paragraphs, will you 
state what it was that the Commission by that application 
was requested to authorize. A. Well, I assume it requested 
to amend the license for Project 16 to provide or include 

[ 204 ] 

in the project the five alternating current generators to 
be attached to water wheels numbers 11, 12, 13, 14, and 15, 
which were the subject of the sale of mechanical power 
prior to the time of this arrangement with the Aluminum 
Company. 

Q. The amendment of the license was all that was re¬ 
quested. Right? A. That is the way I understand it. 

Q. Do you find any request contained in that application 
filed October 7, 1947, for a Commission order authorizing 
consummation of the Executory Agreement dated March 
7, 1947? A. No, I don’t think so, not the way I read it. 

Q. Do you know when the Commission entered its order 
authorizing amendment of the license to include the five 
additional 60-cycle AC generators and auxiliary equip¬ 
ment? A. I can’t tell you from memory, but we must have 
it here. 

Mr. Martin: May I assume, Mr. Examiner, that 
the Commission will take official notice of its own 
action with respect to the amendment of the license 
for Project Number 16, particularly with respect to 
the inclusion in the project of the five AC genera¬ 
tors which have been the subject matter of Mr. 
Hall’s questions. 

My recollection is that the order issued early in 
1948 was the official file. 
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[205] 

Presiding Examiner: December 19, 1947, accord¬ 
ing to my understanding. 

By Mr. Hall: 

Q. Mr. Machold, according to Paragraph 6, page 3, of 
the petition in this proceeding, the Commission on Decem¬ 
ber 19, 1947, authorized the amendment of the license to 
include the new generators. Isn’t that so? A. Yes. 

Q. Do you have before you, Mr. Machold, a copy of the 
Niagara Falls Power Company’s petition which has been 
designated as Item E in this proceeding? A. I do. 

Q. Will you turn to Exhibit A of that petition, which 
is a copy of the 1947 Executory Agreement between Alcoa 
and The Niagara Falls Power Company. A. Yes, sir. 

Q. Were you consulted in connection with its prepara¬ 
tion, that is, the preparation of the 1947 agreement? A. 
Yes, I was familiar with it. 

Q. You are familiar with the recitals and provisions 
included in that agreement? A. Yes. 

Q. Did you review the terms of the agreement prior to 
its execution on March 7, 1947? A. Yes, sir. 

[206] 

Q. Did you cause any change or modification to be made 
in the draft of the agreement submitted to you for review? 
A. I know there were several drafts of the agreement 
before this agreement that was finally signed eventually 
developed. Just what changes I may have suggested I 
don’t know at the moment. 

Q. Do you recall making any changes or modifications 
in the drafts that were submitted to you? A. I don’t recall 
any specific ones, but I think I probably did. 
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Q. Were any of the provisions in that final agreement 
included at your suggestion? A. Certainly. The provi¬ 
sions as to the dates involved and items such as that were 
put in there with my approval. 

Q. Mr. Machold, referring to Exhibit A of the petition, 
particularly Paragraph “Fourth”, page 13 thereof— A. 
Page 3 thereof? 

Q. Page 13. Does not the first sentence of that para¬ 
graph recite that The Niagara Falls Power Company was 
to endeavor to obtain all approvals and authorizations, 
if any, of regulatory bodies or commissions having juris¬ 
diction that are required in connection with the consumma¬ 
tion of the agreement? A. Yes, sir. 

Q. What commission or commissions or other bodies, if 

[ 207 ] 

any, were requested to authorize and did authorize the 
consummation of the Executory Agreement? A. I don’t 
think any commissions. I am sure that no commissions 
were asked to authorize the signing or consummation of 
the Executory Agreement. 

Q. Is it stated at any place in the Executory Agreement 
that a Federal Power Commission order authorizing 
amendment of the license to include the five additional 
generators was a prerequisite to the consummation of the 
agreement? A. I would have to read the whole agreement 
to be absolutely sure, but I believe not. 

Q. Paragraph “Fourth” of the 1947 agreement, as I 
read it, goes on to state that the Niagara Falls Power 
Company was to notify Alcoa when any approval or 
authorization required in connection with the consumma¬ 
tion of the agreement had been obtained. 

Did the Power Company prior to March 1, 1948, give 
notice to Alcoa that approvals or authorizations had been 
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obtained from a regulatory agency or agencies? A. Not 
to my recollection. 

Q. Are you familiar with the representations which 
were made to the Bureau of Internal Revenue in connec¬ 
tion with the approval asked of that body? A. Generally, 
yes. 

Q. Mr. Machold, will you refer to a letter contained 

[ 208 ] 

in the back of the petition dated November 2, 1948, ad¬ 
dressed to Mr. Leo A. Diamond, care of LeBoeuf & Lamb, 
15 Broad Street, New York 5, New York, which letter is 
signed by Mr. George Schoeneman, Commissioner of In¬ 
ternal Revenue? A. Yes, sir. 

Q. Do you have that letter before you? A. Yes, sir. 

Q. Will you turn to page 2 of that letter, and partic¬ 
ularly to the second paragraph on that page. Is it not 
there stated that the Commissioner of Internal Revenue 
was furnished with a copy of an order of the Federal 
Power Commission dated December 19, 1947, authorizing 
amendment of the license of Niagara? A. Yes. 

Q. Is it not further stated that such authorization was 
required in connection with the consummation of the 1947 
Executory Agreement? A. That’s what it says. 

Q. Did Niagara Falls Power Company make that repre¬ 
sentation to the Bureau of Internal Revenue? A. I can’t 
tell you, sir. I can’t answer that question without examin¬ 
ing the documents. I don’t see them attached here. 

[ 227 ] 

Q. Why did The Niagara Falls Power Company deem 
it advantageous to obtain for itself the mechanical power 
sold to Alcoa? A. Well, there was a possibility of a 
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development of 40,000 kilowatts of additional 60-cycle 
capacity which we needed in the system for distribution 
to our customers generally, and we considered that the 
million and a half dollars, plus the cost of the installation 
of the additional units, would be a good investment, and 
the sale of the power at approximately three mills per 
kilowatt hour, which was in turn approximately $600,000 
a year more than we were receiving from the Aluminum 
Company under the lease arrangement. 

Q. Do you know that it was advantageous to Niagara 
Falls Power Company because of the fact that by con¬ 
verting the mechanical power into electrical power and 
selling it at three mills per kilowatt hour the Power Com¬ 
pany would thereby be enabled to enter into a much more 
profitable business? A. Yes, sir. 

Q. In other words, it would have doubled its annual 
revenue insofar as the use of the 52,000 mechanical power 
was concerned? A. Yes, sir. 

[ 228 ] 

Q. Then it is my understanding that the deal made with 
Alcoa, as reflected in the 1947 Executory Agreement, would 
not have been made had it not been for the financial 
advantage which it was believed The Niagara Falls Power 
Company would gain through the increased annual operat¬ 
ing revenues? Right? A. That is correct. 

• • • • • 


By Mr. Hall: 

Q. Mr. Machold, let me see if 1 understand the nego¬ 
tiations you had with Mr. Davis, the Aluminum Company 
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representative, which lead up to the execution of the 1947 
Executory Agreement. 

Late in 1945 or early in 1946 you personally undertook 
the negotiations with Mr. Davis. Is that correct? A. 
That’s right. 

Q. Can you be more specific about the dates when you 
made contact with Mr. Davis? A. Well I could be specific 
that 1 had some conversations with him in January of 
1946. Whether I had any conversations with him late in 
’45 I can’t be sure. My recollection is I did. But I had 

[229] 

several conversations with him in the early part of 1946. 
The exact dates I don’t know, but certainly in the month 
of January and the month of February. 

Q. Before you came down to testify today did you 
undertake to refresh your recollection as to the events 
which transpired in connection with the negotiations? A. 
I undertook to refresh my recollection as to the dates, 
yes, sir. 

Q. Can you tell us more specifically than you have 
already indicated as to when the negotiations actually took 
place? A. I don’t know how I could be more specific. 
I am sure they took place in the months of January and 
February, in the early part of 1946. 

Q. Just when in 1945 did you discuss the matter with 
Mr. Davis? A. I testified that I can’t be sure. I did 
discuss it with him in 1945. I can find no record that I 
did, but my recollection is that I did discuss it in a very 
general way sometime before January of 1946. 

Q. Then your first clear recollection is January, 1946? 
Is that right? A. That’s right. 

Q. Where did you meet and discuss the matter with Mr. 
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[ 230 ] 

Davis? A. At his office at 230 Park Avenue, New York 
City. 

Q. Was anyone else there? A. The first two or three 
meetings Mr. Davis and I discussed the matter alone. We 
had one meeting, and my recollection is it was the last 
meeting I had with Mr. Davis as to this matter—if it 
wasn’t the last one, it was the next to the last one—at 
which Mr. Wilson of the Aluminum Company and Mr. 
Growdon of the Aluminum Company, and Mr. LeBoeuf 
and myself were present. 

Q. What transpired at the first conference you had 
with Mr. Davis in January, 1946? A. Well, w’e discussed 
the possibility of the sale of this lease to us by the 
Aluminum Company and the possibility of our purchase 
of it. We didn’t get down to the question of dollars until 
sometime later that spring. 

I tried to refresh my recollection before I came down 
here as to whether or not these dollar figures were dis¬ 
cussed originally at a personal conference with Mr. Davis 
or whether it was a telephone conversation, but I couldn’t 
determine that. 

But my recollection is clear that the dollars discussed 
-were the million dollars and the two million five hundred 
thousand dollars that I previously testified to, with a later 
offer on my part of a million and a half, which was not 

[ 231 ] 

accepted by the Aluminum Company until sometime late 
in 1946 or early ’47. 

Q. Now, getting back to the conference in January, 1946, 
how long did that conference last? A. Well, I’d be guess¬ 
ing, but I would think an hour. 
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Q. I believe you have indicated that you did not discuss 
figures then. What did you discuss? A. The terms of 
the lease. 

Q. What did you discuss about those terms? A. The 
period of the lease, how you would get at some valuation of 
it, whether or not the Aluminum Company would be inter¬ 
ested at all in selling the lease to us and abandoning their 
operations at Niagara Falls, as to which at that confer¬ 
ence, of course, I got no answer. 

Q. What did you discuss as indicating how you w’ould 
arrive at the value of the contractual arrangement? A. 
Well, we discussed—I remember distinctly discussing the 
amount of dollars that the Aluminum Company paid us 
under the lease arrangement and some discussion of what 
we would sell that power for in the event we converted 
to 60-cycle power, my position being that that power would 
have to be sold at the same price as the other power 
developed by The Niagara Power, which was sold at ap¬ 
proximately three mills. 

That was the basis upon which all of our computations 

[232] 

were made to arrive at a determination as to w’hether or 
not we considered this transaction a favorable transaction 
for The Niagara Falls Power Company. 

Q. What did Mr. Davis take into consideration in that 
first conference in evaluating the contractual arrangement? 
A. T haven’t anv idea. 

Q. Did he make any statement in that connection? A. 
I don’t recall that he did. 

Q. He only stated the criteria that indicated a value to 
Niagara Falls Power Company? A. At no time did he 
ever indicate to me how he arrived or how his people 
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arrived at the figure of two million and a half, or finally 
a million and a half. Nor did I ask him. 

Q. In other words, at that first conference you only 
indicated to him how you would determine the value to 
Niagara Falls Power Company. Right? A. Generally 
how I would approach the problem of making a deter¬ 
mination. 

Q. Now, in connection with the first conference, did you 
have any studies before you or had you considered any 
studies? A. Well, I was generally familiar with the fact 
that the amount of power to be developed in converting 
this water to 60-cycle generation would produce approxi- 

[ 233 ] 

mately a million dollars a year, at three mills, as compared 
to the $400,000 that the Aluminum Company was paying 
us under the lease. 

My recollection is that Mr. Bernstein’s and Mr. Bundy’s 
studies were going on at that time. T have forgotten the 
dates of them, but I don’t believe I had them in completed 
form at that time. 

Q. Mr. Machold, had you not already, as of January, 
1946, had studies made by Mr. Kimball and Mr. Bernstein? 
A. Mr. Kimball made a study sometime prior to this study 
of Mr. Bernstein’s. Mr. Bernstein’s memorandum is 
dated February 5, 1946. I don’t have Mr. Kimball’s 
memorandum here, for some reason or other. I know it 
was prior to that, though. 

Q. Mr. Kimball’s report has been introduced in evidence 
as Exhibit Number 10. Do you have a copy of that? A. 
I don’t. 

Mr. Martin: You mean it has been marked for 
identification. 
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Mr. Hall: Right, Mr. Martin. I made a mistake 
there. 

By Mr. Hall: 

Q. Now, the Kimball report, marked for identification 
as Exhibit Number 10, is dated March 14, 1944. Right? 
A. Yes, sir. 

[ 234 ] 

Q. Were you familiar with that report when you entered 
into your negotiations with Mr. Davis? A. I assume I was 
although I don’t recall it specifically. I relied upon Mr. 
Bundy’s and Mr. Bernstein’s reports. 

Q. In what connection was Mr. Kimball’s report pre¬ 
pared? A. I don’t know, and I don’t know that I asked 
him to prepare it. 

Q. When did it first come to your attention? A. I as¬ 
sume T saw it about the time it 'was prepared, in 1944. I 
am assuming I did. I have no record that I did. 

Q. Who was Mr. Kimball? A. Mr. Kimball was an 
engineer employed by the Niagara Mohawk Power Cor¬ 
poration and was employed by predecessor companies since 
about 1932 or ’33. 

Q. Ho was chief engineer of Niagara Hudson Po-wer 
Corporation, was he not? A. Yes, his duties, among other 
things, having primarily to do with rates. 

Q. He often appeared as a witness for Niagara Hudson 
Power Corporation and subsidiaries thereof, did he not? 
A. Yes, sir. 

Q. And he appeared in cases in which you appeared as 
counsel, did he not? 

[ 235 ] 

A. Y~es, T think he did. I am sure he did. 

Q. Did you consider him a rate expert? A. Yes, sir. 
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[236] 

Q. Particularly on the affairs of the Niagara-Hudson 
System? A. Yes, sir. 

Q. Including The Niagara Falls Power Company? A. 
Yes, sir. 

Q. Did you consider that he was thoroughly familiar 
with the arrangements between the Aluminum Company 
of America and The Niagara Falls Power Company? A. 
Yes, I think he was. 

Q. When did you say you became president of The 
Niagara Hudson Power Company? A. September, 1942. 

Q. So, at the time of the preparation of the Kimball 
report you were president of that company? A. Yes, sir. 

Q. Then Mr. Kimball was at that time responsible to 
you, was he not? A. Yes, sir. 

Q. Is it your statement that you did not know he was 
preparing the report at that time? A. Oh, I assume I 
did, but, as I say, I have no recollection of it. 

Q. It is entirely possible that you asked for the state¬ 
ment? A. I could have, but I don’t recall it. I can’t find 

[237] 

any record that I did. 

Q. Was anyone carrying on negotiations with Alcoa for 
the cancellation of the contractual arrangement in 1944? 
A. Well, I have to answer that question this way: I 
have no direct knowledge of negotiations as to this lease 
except those I testified to, but it is my understanding that 
there have been some discussions of it before that, and 
even prior to the time I became the president of Niagara- 
Hudson. Now, I was not familiar with them. I only knew 
from hearsay that the matter had from time to time been 
discussed. 
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Q. Did those discussions take place in 1944? A. I don’t 
know. 

Q. What distribution was made of the Kimball report 
after its preparation? A. 1 can’t tell you that. 

Q. Was a copy furnished to you? A. I assume there 
was. 

Q. Did you read it at that time? A. 1 probably did, but 
1 have no recollection of it. 

Q. Mr. Machold, you have referred to a 1942 decision 
by the Court of Appeals of New York in -which the Public 
Service Commission of New Y T ork was held not to have 
jurisdiction over the contractual arrangement between 
Alcoa and The Niagara Falls Power Company, have you 
not? A. Yes. 

[ 238 ] 

Q. That decision was rendered in 1942; is that right? 
A. I will agree that it was. I don’t remember. 

Q. Now, assuming that it was rendered in 1942, that 
was approximately five years before the 1947 Executory 
Agreement was entered into between Alcoa and The 
Niagara Falls Power Company, isn’t that so? A. Yes. 

Q. Now, during that five-year period what consideration, 
if any, did you and the officials of The Niagara Falls 
Power Company give to the question of whether the Alcoa 
rate for mechanical power -was subject to the jurisdiction 
of the Federal Power Commission under Section 19 of the 
Act? A. I don’t recall giving it any consideration. We 
probably discussed it. 

Q. Did you ever read Section 19 of the Federal Power 
Act? A. I have. 

Q. Do you know what it provides? A. Not now I don’t. 

Q. Did you know at the time your negotiations were 
being carried on? A. I think we probably discussed it. 
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Q. For what purpose did you read Section 19 of the 
Federal Power Act? x\.. I used to practice law. I have 
read all of the sections of the Act at sometime. 

[ 239 ] 

Q. Did you have occasion to read and consider Section 
19 during the negotiations with the Aluminum Company 
of America? A. I don’t recall that I did. 

Q. Was the question of FPC’s jurisdiction brought up 
during your negotiations with Alcoa? A. Jurisdiction as 
to the rate? 

Q. Yes. A. Not to my recollection. 

Q. Did you and the officials of The Niagara Falls Power 
Company obtain legal advice as to whether or not the 
Alcoa rate was subject to the Federal Power Commission’s 
jurisdiction? A. Certainly never obtained any formal 
opinion that 1 am familiar with. We may have discussed 
the subject. I don’t recall any formal opinion on the 
subject at the moment. I would have to search our rec¬ 
ords to— 

Q. Did you obtain any informal opinion? A. I don’t 
recall any. 

Q. Then, do 1 understand that the question of the Fed¬ 
eral Power Commission’s jurisdiction over the Alcoa rate 
did not enter into the considerations at all? A. No, sir, 
not in my thinking. 

Q. Mr. Machold, wouldn’t the question of the Federal 
Power Commission’s jurisdiction have any bearing on the 
question as to the amount, if any, the company was to 
pay Alcoa? A. Not in my thinking. 

[ 240 ] 

Q. Even if the Power Commission's jurisdiction provided 
you with a regulated rate, you still would not consider it 
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a matter for consideration? A. I don’t think that question 
could be determined without a long litigation. I think this 
decision, if you want my opinion, of the New York State 
Courts went further than to merely hold that the Public 
Service Commission didn’t have jurisdiction over that 
arrangement. The effect of it was to say that this is a 
valid and binding agreement so far as the state law was 
concerned. 

Q. Yes, but how about the Federal Power Act? A. Well, 
you know better than I do whether that is true. 

Q. You made no determination? A. No, I didn’t. 

Q. You didn’t file any kind of an application to find out 
whether the Federal Power Commission had jurisdiction 
in that matter? A. I did not, no, sir. 

Q. Mr. Machold, if through the exercise of the Federal 
Power Commission’s jurisdiction over that rate under 
Section 19 of the Act, which would have given you the 
same number of dollars as you otherwise got by the 
payment of a million and a half, would that have in any 
way influenced your decision? A. It might have, but the 

[ 241 ] 

Federal Power Commission was familiar with this situ¬ 
ation. The question of jurisdiction over this arrangement 
with the Aluminum Company, to my knowledge, was never 
mentioned. 

Q. Mentioned by whom? A. Anybody in the regulatory 
commissions. 

Q. If through regulatory action The Niagara Falls 
Power Company could have secured from Alcoa the same 
number of dollars that it now secures by payment of the 
million and a half dollars, would The Niagara Falls Power 
Company have paid the $1,500,000? A. Why, they prob- 
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ably wouldn't have, but I don’t think that is the question 
here. The Federal Power Commission didn’t assert any 
jurisdiction or didn’t take jurisdiction. They were familiar 
with this whole situation, and I am not sure, and I don’t 
think we have a right to assume that they did have 
jurisdiction over the rate, for the purpose of this dis¬ 
cussion. 

Q. There was nothing to prevent The Niagara Falls 
Power Company from going to the Federal Power Com¬ 
mission to have that body determine whether or not it 
had jurisdiction over that rate; isn’t that sot A. I don’t 
know whether there is a procedure provided for that or 
not. I assume there is. I don’t know. 

Q. Is there anything that you can think of at this time 
which would have prevented The Niagara Falls Power 
Company from filing an application? A. No, not from 

[ 242 ] 

filing an application. 

Q. You have one pending in this proceeding; isn’t that 
so? A. You can file an application with this Commission 
at any time. I don’t know whether they would entertain 
it or not. We can file it. 

Q. Mr. Machold, did you feel that The Niagara Falls 
Power Company was free to file an application with the 
Federal Power Commission requesting an increase in the 
Alcoa rate? A. Well, I always felt that The Niagara 
Falls Power Company had an obligation to live up to the 
terms of this lease. 

Q. Well, does that mean that you did not feel free to 
file an application with the Federal Power Commission? 
A. I never considered it. 

Q. To whom did you have the obligation that you re- 
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ferred to? A. To tlie party with whom w*e made this con¬ 
tract. 

Q. What consideration, if any, did you give to your 
obligation to the public in general? A. Well, our obligation 
to the public in general is as much to live up to our con¬ 
tracts as it is anything else. 

Q. Mr. Machold, do you feel that when you have a con¬ 
tractual relationship such as was here in existence that 
you are not bound to go to a regulatory agency to clear 
up any preference, discrimination, and so forth, involved 

[ 243 ] 

in such contracts? A. 1 don’t know that there necessarily 
was any in this instance. 

Q. You don’t consider that the sale of power to Alcoa 
by The Niagara Falls Power Company at a rate equiva¬ 
lent to one-half the rate charged other customers was pref¬ 
erential and discriminatory? A. It would be if it was 
made as of today, of course. This contract was made 50 
years ago. 

Q. How about the period from 1940 to 1947? A. Well, 
this contract was not made in 1940 or 1947. 

Q. But it was in existence during that period? A. Yes, 
sir. 

Q. Well, in the period of time from 1940 to 1947 was 
the Alcoa rate discriminatory? A. Well, I suppose you 
could say it was discriminatory in the generally accepted 
view as of today, yes. 

Presiding Examiner: Some of these questions 
are getting very close to asking for legal con¬ 
clusions, and this witness is pretty well qualified 
as a lawyer and as a company official as well, but I 
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think that we would do well to avoid the questions 
relating to legal conclusions and try to get at the 
facts and draw our legal conclusions from those 
facts. 

Mr. Goldberg: However, Mr. Examiner, I should 
like to point out that, though in some respects the 

[ 244 ] 

question of discrimination is a legal conclusion, 
with the responsible officials of an electric company 
selling power without regard to legal considerations 
but with regard to rate-making levels, the economics 
of rate-making, the rates are discriminatory, and, 
certainly, in that sense the witness is qualified to 
testify on the point, and as a lawyer he is certainly 
qualified to testify on the point. I think on either 
score the question isn’t objectionable to this witness. 

Presiding Examiner: X have no question about 
the qualifications of the witness, but I think that 
we could delay our hearings here considerably if we 
get into the legal inferences to be drawn from cer¬ 
tain facts that are apparently within this witness’ 
knowledge. 

By Mr. Hall: 

Q. Mr. Machold, did you undertake to determine the 
value of the Alcoa contractual arrangement on the basis 
of the difference in the rate charged Alcoa and the amount 
which could be received for electric energy generated 
by the conversion of the 52,000 mechanical horsepower? 
A. Yes. 

Q. Mr. Machold, isn’t it a fact that you had to con- 
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sider the Kimball report, which has been marked for iden¬ 
tification as Exhibit No. 10, in connection with vonr con¬ 
sideration of Exhibit No. 23? A. I probably did, but I 

[ 245 ] 

don’t recall it. I was familiar with that report; I must 
have been. 

Q. In fact, if you will look at page 4 of Exhibit 23, Mr. 
Bernstein actually refers to the report— A. Yes, he does. 

Q. —prepared by Mr. John Kimball. And does he not 
also refer to the considerations to be taken into account in 
connection with any negotiations with Alcoa? A. Well, 
he refers to his memorandum. I don’t know exactly to 
what you refer. 

Q. In other words, Mr. Bernstein in his report points 
out that his report does not give consideration to matters 
covered by the Kimball report? A. Yes, sir. 

Q. Now, did you consider the matters covered by the 
Kimball report in so far as they were not embraced in the 
Bernstein report? A. Well, the general matters, yes, I 
am sure I did. The kind of matters you have always got in 
mind, considering all subjects of this kind. 

Q. Now, you have already testified that you disregarded 
the question of FPC’s jurisdiction over the contracts; isn’t 
that so? A. Yes, sir. 

Q. Doesn’t Mr. Kimball point out that the question of 

[ 246 ] 

FPC’s jurisdiction is an important consideration? A. I 
don’t recall it. Perhaps he does. 

Q. Well, if you will look at the paragraph ending near 
the bottom of page 2,1 believe he states that “the answers 
to these questions have an important bearing on any con- 
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sideration to be passed for the cancelation of the contracts 
between the power company and Alcoa”; does he not? 
A. Yes, it says that. 

Q. Well, what did he have in mind? A. I don’t know 
what he had in mind other than what lie said here. I don’t 
see any reference to the Federal Power Commission, is 
my difficulty. 

Q. Would you look at page 1, the second sentence in 
the second paragraph? A. Yes, sir. 

Q. Now, that is one of the considerations, then, that, 
according to Mr. Kimball, has a bearing on the cancela¬ 
tion of the Alcoa contract? A. Yes, sir. 

Q. Now, Mr. Machold, isn’t that because the value of 
the contract to Alcoa would be less than it would other¬ 
wise be if its rate was not subject to regulatory control? 
A. Well, if its rate was subject to regulatory control, it 
had been for a long time and no jurisdiction had ever 
been asserted. 

[ 251 ] 

By Mr. Hall: 

Q. Mr. Machold, why is the Federal Power Commission’s 
jurisdiction over the Alcoa rate an important considera¬ 
tion in determining the amount to be paid Alcoa for the 
cancelation of the contractual arrangement? * • * * * 

[ 252 ] 

A. So far as the contractual arrangement is concerned, I 
have testified before, and I will repeat, I don’t have any 
recollection that that question was given any serious con¬ 
sideration in arriving at the amount of money to be paid 
for the lease. If you assume that the Federal Power Com- 
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mission lias jurisdiction—had jurisdiction, would assert 
jurisdiction, and would increase the price that the Alumi¬ 
num Company paid for the mechanical pow'er, you get one 
answer. If, on the other hand, you assume, as you have a 
right to, that they did reduce it, you would get another 
answer. 

By Mr. Hall: 

Q. If the Federal Power Commission increased the Alcoa 
rate, what would your answer be? A. It would affect the 
value of the lease to us adversely. 

Q. Adversely? A. Yes. 

Q. It would have an adverse effect? A. Well, it would 
have affected—it would have the effect of lessening the 
value of the lease to us. 

Q. You mean to Alcoa? 

Presiding Examiner: He means as a commodity 
to be purchased. 


[ 253 ] 

The Witness: The lease as such would have been 
less valuable to us. 

By Mr. Hall: 

Q. Would it not have destroyed the value of the lease? 
A. Well, that depends on what you figure the power was 
worth. If they had increased the rate to the three mills 
that we are talking about, of course, it would have de¬ 
stroyed it. If you were to say it was six mills, you have 
got another answer. 

Q. Now, Mr. Machold, following your first conference 
with Mr. Davis in 1946 when -was your second conference 
held? A. I couldn’t give you the exact date, but it -was 
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in the same month or the following month, either January 
or February. 

Q. And who was present at that conference? A. My 
recollection is just Mr. Davis and myself. 

Q. What took place at that conference? A. We just 
continued the general discussion—subject, and my recollec¬ 
tion is that we agreed to meet again and be prepared to 
talk figures. 

Q. Did you make any progress over the first conference? 
A. Made progress to the extent of having given the matter 
consideration—the matter having been given consideration 
on the part of the Aluminum Company, and after consider¬ 
ation by us we arrived at the point where we were willing 
to exchange offers so to speak. 

[ 254 ] 

Q. Did you ever discuss the Kimball report—what we 
have referred to as the Kimball report, with Mr. Kimball 
himself? A. I assume I have. 

Q. What was the nature of your discussions with him? 
A. I probably discussed the figures with him, various 
things in the report. I don’t remember exactly what I 
discussed with him. 

Q. Isn’t it a fact that the Kimball report, by reason 
of the two schedules which appear in the front of that 
report, was brought down to date in 1947. A. It appears 
it was. 

Q. Did you use those two tabulations in connection with 
your negotiations with Alcoa? A. Why, I probably had 
them in mind. 

Q. Have you got Exhibit 10 for identification before 
you? A. Yes, sir. 

Q. 1947 was 20 years prior to the date as of which the 
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contractual arrangement by their terms expired; isn’t that 
so ? A. 1967, 1 think; that is right. 

Q. Isn’t that the reason he uses a 20-year period in the 
first tabulation ? A. I assume it is, yes. 

Q. And what does the second column of figures repre¬ 
sent, that column being headed “assumed difference of $9 
per h.p. on 52,000 h.p. each year”? A. I assume that is 

[ 255 ] 

the standard—the difference between the price paid under 
the Aluminum contract and our regular hydro rate. Well, 
the figures represent $9 per horsepower per year on 
52,000 horsepower. 

Q. Is that the difference between the $8 rate and the 
filed tariff rate? A. I assume it is, but I would have to 
check that with Mr. Howell. 

Mr. Howell: Yes, it is. 

Q. Would you go down to the pencil notation at the 
bottom of the first sheet? Can you tell us what signifi¬ 
cance the pencil notation “17 per cent of $700,000 equals 
$119,000” is? A. I can’t read it on my copy here, but 
what did you say it was? 17 per cent of $700,000? 

Q. There is a notation, “17 per cent of $700,000 equals 
$119,000.” To what does that refer? A. I don’t know at 
at the moment. Maybe I could find out for you. 

Q. Could you do that right now? 

Presiding Examiner: Are you going to ask him 
any other questions about this pencil notation? 

Mr. Hall: Yes, sir. 

Presiding Examiner: Let us have about a three- 
minute recess while he confers with Mr. Howell. 
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[ 256 ] 

Perhaps he can get a little help on this. 

(Thereupon, a short recess was taken.) 

Presiding Examiner: Please come to order. 

Disregarding any question or comments that may 
have been made during the recess, do you wish to 
continue with the discussion of this particular page 
of the exhibit? 

Mr. Hall: Yes, Mr. Examiner. 

By Mr. Hall: 

Q. Mr. Machold, can you now interpret the pencil nota¬ 
tion, “17 per cent of $700,000 equals $119,000”? A. Well 
I assume the 17 per cent is meant to represent 16.94 per 
cent, rounding off the figure 16.94 per cent, at the top of 
page 13 of an assumed rental charge for the 15,100 c.f.s., 
and 2,558/15,100 represents that percentage of an assumed 
charge of $700,000. 

Q. Now, the $700,000 represents what? A. I assume 
water charge to be charged by the state. 

Q. That is the water charge charged from and after July 
1, 1943, on 15,100 c.f.s.? A. On this portion, on some por¬ 
tion of the 15,100. 

Mr. Martin: Mr. Examiner, may 1 observe that 
we offered in evidence, I believe, as Exhibit 18 
this morning the resolution adopted by the Water 
Power and Control Commission fixing the rental, 
and the precise terms of the rental are set forth in 

[ 257 ] 

that resolution, and I call that to your attention in 
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case there be any misunderstanding about the use 
of those figures. 

Presiding Examiner: Thank you very much. 

The Witness: The $700,000, I assume—and I 
would like to check this—represents the increase 
in the water charge for the 15,100 c.f.s. effective in 
1943, and the 17 per cent is the portion of the 
increase in that water charge which Mr. Kimball 
for this purpose has related to the 22,558 c.f.s. which 
was used by the Aluminum Company to develop the 
candlepower. 

By Mr. Hall: 

Q. In other words, Mr. Kimball assumed that the Alum¬ 
inum Company of America was obligated to pay approxi¬ 
mately $119,000 each year of the $700,000 charge assessed 
bv the State of New York from and after Julv 1, 1943? 
A. I don’t know that he assumed it. He states what it 
would be if they did have to pay it. 

Q. Mr. Machold, have you before you a copy of Exhibit 
No. 18? A. What is Exhibit 18? 

Q. Now, Mr. Machold, referring to page 3 of Exhibit 
18, the paragraph numbered 1, is the Aluminum Company 
of America contractual arrangement with The Niagara 
Falls Power Company referred to in paragraph No. 1? 
That is, was it intended that the Alcoa arrangement was 
included in the proviso there of paragraph No. 1? 

[ 258 ] 

A. Well, certainly, it was intended that we should pay a 
rental on the water, because the 2,558 c.f.s. was a part 
of the 20,000. 

Q. Let me state the question this way: Does the pro- 


95 





264 


viso relate only to filed rate schedules, or does it also 
include the Alcoa contractual relation? A. Well, let me 
put it this way: I don’t think that any part of this rental 
was prior to this time being passed on to the Aluminum 
Company of America under the contract, but the intention 
of this provision was to make the company pay this mil¬ 
lion and one hundred thousand dollars without reflecting 
it in any charge to any customer. 

Q. Including Alcoa? A. I assume so. 

Q. I mean, do you know that to be a fact? A. I don’t 
know that that was specifically considered, but we certainly 
never did pass any out to them. 

[ 264 ] 

Q. Mr. Machold, I have had an opportunity to hurriedly 
scan the transcript of yesterday’s proceedings, and I think 
I understand what you have said regarding your com¬ 
pany’s attitude with respect to the relationship of regu¬ 
latory jurisdiction and the rates in the Alcoa contracts. 
However, I want to be sure. 

Would this fairly state your company’s attitude, namely, 
that with respect to the agreement between The Niagara 
Falls Power Company and Alcoa, received in evidence 
here as Items D-l to D-8, inclusive your company deemed 
itself morally obligated to preserve, in effect, the agreed 
rates and terms of duration of those agreements until 
altered by express and valid act of public authority. 

[ 265 ] 

Is that a fair statement? A. Yes, I think that is a fair 
statement. 

Q. And further, the licensee deemed itself morally obli¬ 
gate not to seek relief through regulatory action, that 
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is, not to initiate such action? A. I don’t know what 
relief we could have sought- We certainly considered 
ourselves morally, and perhaps we were also legally obli¬ 
gated to live up to those agreements. That question I 
don’t purport to answer. 

Q. You didn’t feel, in any event, that you could initiate 
any action with a regulatory agency even if such course 
was legally available? A. No. I think it is fair to say 
that we considered ourselves bound by those agreements. 

Q. In other words, if relief was to come through regu¬ 
latory action it would have to come through the initiation 
by the regulatory body on its own motion of the necessary 
rate proceeding. Is that right? A. That would follow 
under those circumstances, yes. 

Q. Mr. Machold, I place before you at this time a photo¬ 
stat of a memorandum written by Mr. Morris Cohn, Jr., 
who was general counsel of The Niagara Falls Power 
Company prior to and during and perhaps subsequent to 
1922. 


[ 267 ] 


By Mr. Hall: 

Q. Now, Mr. Machold, according to this memorandum 
dated October 4, 1922, Mr. Cohn back there in 1922 reflects 
the same attitude towards the rates in the Alcoa agree¬ 
ments as you have testified to this morning where he says 
in the memorandum, “At the time the contracts were 
made it was assumed that the "whole subject was the mat¬ 
ter of private negotiations, and until an adjudication is 
made to the contrary, due respect for the sacredness of 
contracts justifies, as it seems to me, that we take the 
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view that the service is not a public service and that the 
contracts are not to be disturbed at our instance.” 

[ 268 ] 

Is not that so? A. Is that a question? 

Q. Yes. 

Mr. Hall: Please read the question. 

(Question repeated by the reporter.) 

The Witness: I think that is generally so. I 
think I should point out, if I read Mr. Cohn’s mem¬ 
orandum correctly, that he refers only to the police 
power of the state in the first paragraph of his 
memorandum, and the interference with those con¬ 
tracts under the police power of the state has since 
been denied. 

By Mr. Hall: 

Q. When he refers to police power of the state, is he 
not also referring to the police power of the Federal Gov¬ 
ernment? A. Well, I wouldn’t so interpret it. 

[ 269 ] 

Q. Mr. Machold, in connection with the negotiations you 
carried on with Mr. Davis, what arguments or considera¬ 
tions did you advance during your conferences with Mr. 
Davis in order to secure cancellation of the contract at the 
lowest possible cost to The Niagara Falls Power Company? 
A. Well, from the standpoint of the company, I deter¬ 
mined what we thought we could afford to pay for the 
cancellation of this lease, and, as I testified yesterday, 
eventually made an offer of a million dollars—a million 
dollars originally, which was later raised to a million and 
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a half dollars, which was the maximum—I shouldn’t say 
the maximum but winch we thought we could afford to 
pay for the lease. 

The considerations that moved the Aluminum Company 
to accept the million and a half dollars I am not familiar 
with. 


[ 270 ] 

As far as The Niagara Falls Powder Company is con¬ 
cerned, we arrived at the conclusion that we should make 
that offer eventually of a million and a half dollars from 
a pure business standpoint and that was the limit that 
we should go to at that time. 

I am not familiar with the considerations that moved 
the Aluminum Company to accept this offer. 

I certainly explained to Mr. Davis that we approached 
this problem from the standpoint of the value of the power 
we could get out of it on the basis of 3 mills per kilo¬ 
watt hour as compared to the amount of money wre were 
receiving from the Aluminum Company under the lease 
and what w-e estimated to be the additional investment we 
would have to make to utilize this water in the develop¬ 
ment of 60-cycle energy. 

Q. What considerations, if any, did you advance to him 
as showing that he should cease operations at Niagara 
Falls? A. I didn’t advance any. That was his problem. 

Q. Did you make any effort to convince Mr. Davis that 
it w'ould be to his advantage to cease operations at Niagara 
Falls? A. No. I tried to convince him that—perhaps that 
is not the way to say it. I advised him what we felt we 
could pay for the lease and whether or not the Aluminum 
Company considered it desirable from their standr>oint to 
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[ 271 ] 

cease operations at Niagara Falls was something for them 
to determine. 

Q. Yes, but did you point out to Mr. Davis why you 
thought it was desirable to cease operations? A. No, sir, 
I am not familiar with the operations of the Aluminum 
Company. I wouldn ’t know what argument to make in that 
regard. 

Q. What arguments did you advance to Mr. Davis to 
convince him that a million dollars was a fair price to pay 
for Alcoa’s withdrawal? A. Well, as I recall it, the ques¬ 
tions of the value of the power on the basis that I have 
described, the investment we would have to make, the 
estimated number of kilowatt hours, and whether I 
advanced this argument to him or not, this was then, I 
believe, the only instance of a private contract in the 
Niagara Mohawk System. 

From our standpoint it was desirable to eliminate any 
private contracts after figuring the rates of this operation 
under the filed rate schedules of the company. 

Q. You refer to the Alcoa contractual arrangement and 
you mean that was the only private contract in the 
Niagara Mohawk System. Now, that was not true prior to 
1937, was it? A. 1937? 

Q. When you prescribed the rate schedules applicable 
to all electric customers? A. No, but as of the time of 

[ 272 ] 

this negotiation I think it was true, according to my recol¬ 
lection. 

Q. Now, besides the value to the company of the power 
to be developed, what arguments did you advance to Mr. 
Davis to convince him that a million dollars was a fair 
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price to pay for Alcoa’s withdrawal? A. I don’t recall 
that I advanced any other than those I mentioned. 

Q. Why did you conclude that a million dollars wras a 
proper starting figure for negotiation purposes? A. Well, 
I am sure that my first offer was the price that I thought 
we could afford to pay for this contract. 

Q. Why did you use the figure of a million dollars? 
A. I would have to reconstruct my thinking, but I assume 
that I thought that would be a price that we could well 
afford to pay and left some room for further negotiation. 

Q. Did you consider the million dollars that you have 
referred to was the lowest possible cost? A. I don’t sup¬ 
pose I did. We could have offered $500,000. 

Mr. Goldberg: Would you please read that 
answer? 

The Witness: I say we could have offered 
$500,000 as well as a million in the first instance. 

[273] 

By Mr. Hall: 

Q. Then you did not consider the million dollars as the 
lowest possible price? A. Well assuming the seller would 
have agreed, of course the million dollars couldn’t be the 
lowest possible price, but I am sure I considered the 
$500,000 offer w r ould not even have received further con¬ 
sideration. 

Q. From your own point of view’, you did not consider 
that the million dollars w T as the low’est possible cost. Is 
that not so? A. Well, I considered wre could well afford 
to pay a million dollars. 

Q. Was that the only reason w’hy you used a million 
dollars as a basis for negotiation? A. I don’t know’ what 
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other reason may have led me to decide on a million 
dollars as the offer. It seemed to me that we could well 
afford to pay the million dollars. 

Q. In other words, Mr. Machold, it was a question of 
what you thought you could afford to pay? A. That’s 
right. 

Q. Why didn’t you first offer the lowest figure shown 
in the Bernstein report, which is Exhibit Number 23, of 
$443,800, as shown at the bottom of page 4 of Exhibit 
Number 23? A. I don’t know as I can answer why I didn’t 
use the figure $443,800. Is that the figure you are talking 

[ 274 ] 


about? 

Q. That is right, sir, The exhibit did show you that 
$443,800 was an appropriate figure for consideration, did 
it not? A. Well, it contains that figure, but if I under¬ 
stand what Mr. Bernstein says, it says that the fair value 
of these leases appears to be outlined in the determination 
designated “A”, which would be something different than 
the $443,800. 

I certainly was endeavoring to arrive at some fair value 
for this lease. 

Q. Mr. Machold, during your negotiations with Mr. 
Davis, was any showing made to you that by converting 
the 52,000 medianical horsepower into electric energy and 
selling it at 3 mills per kilowatt hour that The Niagara 
Falls Power Company would not only recover 6 per cent 
on the investment made in the new machines and other 
equipment but would recover an amount in excess of that 
6 per cent, which would be sufficient to pay for the 
$1,500,000 proposed for consideration? 
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Mr. Goldberg: Do you want the question read? 
The Witness: Yes. 

(Question repeated by the Reporter.) 

The Witness: The tabulation attached to Mr. 
Bundy’s memorandum of March 5, 1946, indicates— 
Mr. Goldberg: That is Exhibit 22. 

[ 275 ] 

The Witness: —that there would be earnings from 
the operation or from the use of the 2,558 CPS of 
water in excess of the 6 per cent return, assuming 
the total investment for that purpose were 
$4,500,000. 

Mr. Hall: Would you read that answer, please? 
(Answer repeated by the Reporter.) 

By Mr. Hall: 

Q. What was the actual net investment, Mr. Machold? 
A. I would have to check the figure, but X think it is less 
than $4,500,000. The cost of the 5 AC units actually was 
slightly in excess of $2,500,000, as shown on this exhibit. 
It was $2,574,435. 

Q. Now, that figure you have just referred to is the 
total additional investment made in order to convert the 
52,000 mechanical horsepower into alternating current? 
A. That is right. It would be substituted for the $2,500,- 
000, the second figure in the first column. 

Q. Would you make any substitution for the two million 
figure appearing in the Bundy report, just above the 
$2,500,000 figure? A. I would like to check that, but I 
think you would have to make a substitution for that figure 
and eliminate the depreciated value of the turbines. 

I withdraw that other answer. I think you would not 
have to substitute a figure for the $2,000,000. 
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[ 276 ] 

Q. In any event, then, Mr. Machold, the actual earnings 
in excess of a 6 per cent return, as shown by Mr. Bundy’s 
report, would be pretty close to the $115,000 shown near 
the bottom of column 2? A. Yes. I don’t think there 
could be any substantial change in the $2,000,000 figure, 
anyway. 

Q. Was that amount of $115,000 one of the factors which 
entered into the determination of what The Niagara Falls 
Power Company was willing to pay Alcoa? A. Sure, that 
was a consideration. 

Q. Mr. Machold, then do I understand that you expected 
The Niagara Falls Power Company to recover the $1,500,- 
000 payment out of net earnings in excess of a G per cent 
return? A. Yes, on the basis of this computation they 
would. 

Q. Mr. Machold, why did Mr. Davis tell you during 
your negotiations that his figure of two million or two and 
a half million dollars was a proper one? A. I don’t know 
how he arrived at the figure of two and a half million 
dollars. 

Q. Will you please refer again, Mr. Machold, to page 
4 of Exhibit 23, which is the Bernstein report, and state 
whether or not it is a fact that the figures shown in the 
tabulation at the bottom of page 4 do not reflect the con¬ 
siderations set forth in the first paragraph under the 

[ 277 ] 

heading “Conclusion.” A. The memorandum so states. 

Q. Then, Mr. Machold, is it not a fact that the line of 
figures at the bottom of page 4 of Exhibit 23 beginning 
with $95,200 and extending across the page and ending 
with the figure $934,700 is “determination designated 
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‘A’ ” of the Bernstein report? A. That statement appears 
to be correct. 

Q. And that shows a range from $934,700 to a maximum 
of $1,293,800, does it not? A. Yes, sir. 

Q. What arguments did Mr. Davis advance for the pay¬ 
ing of $2,500,000? A. I don’t remember that he advanced 
any arguments except to say that that was the least they 
would take for the lease. 

Q. Did he say why? A. No, I don’t think he did. 

Presiding Examiner: May I interrupt here with 
a question. Maybe the witness cannot answer it. 

This may be very difficult to remember, but who 
mentioned the figure first? Did you bring up your 
million and a half or million dollar figure which was 
countered by Mr. Davis with his two and a half 
million, or did he talk about two and a half million 
first and you then started to talk him down to a 

[ 278 ] 

million ? 

Which way does it go? Do you remember that? 

The Witness: I remember this distinctly. At 
one meeting with Mr. Davis we agreed that at the 
next meeting we would both be prepared to state 
a figure, and I think—I know I trusted him, and I 
think he trusted me, and when we met we stated 
what the figure was. 

My figure was a million dollars, and his figure 
was two and a half. 

Presiding Examiner: In other words, they were 
not based on each other’s figures but on independ¬ 
ent studies of your own? 
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The Witness: I don't think Mr. Davis has any¬ 
more knowledge of how I arrived at the million and 
a half dollars as our final offer than I have of what 
considerations led him to accept it. 

Presiding Examiner: Thank you, Mr. Hall. 

Bv Mr. Hall: 

Q. Mr. Machold, can you give us the details as to how 
you arrived at the initial figure of $1,000,000? A. I don’t 
know that I can except that I had in mind a figure, a start¬ 
ing point, which was something less than I thought we 
could afford to pay for the lease. 

Q. You didn’t pull it out of thin air, did you? A. No, 
but I started off with this million and a half dollar figure 

[ 279 ] 

in my own thinking and made what I considered to be a 
good business deal as far as the company was concerned 
and started off with a figure substantially less than that. 

Q. What was the basis of the million and a half figure? 
A. It was based on Mr. Bundy’s memorandum here that 
we referred to. 

Q. What, specifically, in Mr. Bundy’s memorandum, 
introduced in evidence as Exhibit Number 22, led you to 
that figure of $1,500,000? A. The estimated earnings. 

Q. In what column ? A. In column 1, in the first column. 

Q. Now, that column is headed “Existing Installation 
Units Nos. 11-15, inch” A. That’s right. 

Q. And ends with the figure 191,500. A. That’s right. 

Q. Now, how did you get a base figure of a million and 
a half out of that particular column? A. Well, I don’t 
have any computation with me, but it is evident that the 
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earnings in excess of 6 per cent on this basis are more 
than 6 per cent on a million and a half dollars. 

[ 280 ] 

Q. Is it not a fact, Mr. Machold, that at no time in your 
conferences with Mr. Davis did you attempt to secure 
withdrawal at no cost to Niagara Falls Power Company, 
that is, without making any payment to the Aluminum 
Company? A. No. I think it is fair to say I never dis¬ 
cussed that. 

Q. When you contacted Mr. Davis sometime late in the 
year 1945 or in the early part of 1946, did you have rea¬ 
son to believe that Alcoa would be receptive to a proposal 
that it withdraw from production of aluminum at Niagara 
Falls? A. No, 1 had no specific reason to believe that, 
although, as I testified yesterday, I knew that there had 
been some discussions of the disposal of this lease in 
prior years. I had no direct knowledge of it. 

Q. Who carried on those prior negotiations? A. I don’t 
know. 

Q. What is the basis of your knowledge that negotia¬ 
tions were carried on? A. It is only conversations among 
some people in our organization. 

Q. Was the Kimball report used as a basis of those 
negotiations? A. I think they must have been before that 
because I could only speculate that they were carried on 
by Mr. Paul Schoellkopf. 


[ 281 ] 

Q. Who was he? A. He was the president of The 
Niagara Falls Power Company. 

Q. Until what period of time, sir? A. Well, up until 
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the time—for many years up until the time of his death, 
for at least twentv-five or thirty years. 

Q. Up until 1940, would you say? A. ’46. 

Q. What prompted you to revive the negotiations in 
1945 or 1946? A. The considerations that I thought if we 
could purchase this lease at a proper figure it would be a 
good business deal for the company. 

Q. What caused you to believe or think that Alcoa would 
be willing to listen to your proposal? A. I had no particu¬ 
lar basis for it other than what I have described to you. 

Q. Did you know that Alcoa was faced by economic con¬ 
ditions which would make them receptive to a proposal to 
withdraw from the production of aluminum at Niagara 
Falls? A. I didn’t know that. That was generally, I sup¬ 
pose, discussed at that time. Of course it didn’t turn out 
to be true. 

Q. Discussed by whom? A. With people generally. We 

[ 282 ] 

talk in our office from day to day about the conditions of 
all kinds of industries that are customers of our company. 

Mr. Hall: Mr. Examiner, may we have marked 
for identification as Exhibit Number 31 a copy of 
a document consisting of the front page of the 1945 
Annual Report of the Aluminum Company of 
America, to which are attached pages 2 and 3 of 
that report, on which the Aluminum Company dis¬ 
cusses the conditions faced by the aluminum indus¬ 
try, particularly Alcoa, at that time. 

Presiding Examiner: The abstract from the 
Alcoa Annual Report of 1945, with its cover page, 
will be marked for identification as Exhibit Number 
31. 
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(The document above referred to was marked 
Exhibit No. 31 for Identification.) 

The Witness: Is this just two pages of the 
report f 

Mr. Hall: That’s right, sir. 

[ 283 ] 

By Mr. Hall: 

Q. Mr. Machold, did you ever have opportunity before 
your negotiations with Alcoa to consider the facts set forth 
on pages 2 and 3 of the 1945 Annual Report of Alcoa? A. 
If I ever saw this—I certainly haven’t seen it recently. 
Does this make mention of the operation at Niagara Falls? 

Q. Those two pages do not, but another report which 
I will subsequently call to your attention does make 
reference to the Niagara Falls plant. A. I may have seen 
this. I don’t recall at the moment that I have. I am sure 
that if I haven't seen this that this received wide publicity 
and I undoubtedly saw newspaper stories about it. 

Q. When you were negotiating with Alcoa you were, of 
course, aware of the fact that Alcoa was converting from 
wartime to peacetime needs? A. Yes, sure. 

Q. When you were negotiating were you aware of the 
fact that there had been during, and perhaps prior to, 
World War II an overexpansion of aluminum capacity to 
meet peacetime needs? A. That was general knowledge, 
supposedly, at the time. Of course it didn’t turn out to 
be true. 

Q. You say that because of your present use of hind- 

[ 284 ] 

sight, do you not? A. Yes. 
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Q. You didn’t know that at the time you were nego¬ 
tiating with Alcoa? A. No. 

Q. Were you during your negotiations aware of the 
fact that at the end of World War II the aluminum capac¬ 
ity in the United States was twice the total World War 
consumption in 1939, and that the nation’s aluminum smelt¬ 
ing facilities were seven times those which existed before 
the war? A. I knew generally that that was the situation 
in the industry. At least it was publicized as the situation 
in the industry at the time. 

Q. Were you during your negotiations with Alcoa aware 
of the fact that during World War II Alcoa operated 
government-owned aluminum smelting plants? A. Yes, 
sir, I knew that. 

Q. Were you during your negotiations aware of the fact 
that as the aluminum war needs were met and surpassed 
Alcoa ceased operating the government-owned smelting 
plants? A. I certainlv knew that thev had discontinued 
operating some of them. 

Q. Were you aware of the fact that certain of the 
government-owned plants were capable of economical com- 

[ 285 ] 

petitive operation in peacetime and were offered for sale 
at or about the end of 1945? A. Yes, I generally was 
familiar with that situation. 

Q. Were you aware of the fact that at the end of 1945 
Alcoa owned plants which had the capacity to produce 
approximately 650,000,000 pounds of aluminum per year 
as compared with a total national production of aluminum 
in 1939 of 327,000,000 pounds, the highest prewar level in 
history? A. Well, I don’t know as I was familiar with 
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those exact figures, but I knew that that situation gener¬ 
ally existed. 

Q. Were you aware of the fact that as the nation entered 
the postwar period the then current economical productive 
capacity of the private aluminum producers in the United 
States was over a billion pounds a year, which was sub¬ 
stantially in excess of the then market needs? A. I knew 
generally that that was the situation as the industry saw 
it. I have no direct knowledge. I knew that that was 
publicized. 

Q. Did you prior to your negotiations with Mr. Davis 
read the 1945 Annual Report published by the Aluminum 
Company of America? A. I very possibly could have. I 
don’t remember distinctly. 

Q. As a matter of fact, would not that have been a 

[ 286 ] 

chief source of information as to pressing for withdrawal? 
A. It could very well have been. 

Q. Was it? A. I don’t recall that it was. I probably 
saw it. I don’t recall. 

Q. Did you point out to Mr. Davis that economic condi¬ 
tions would force Alcoa’s withdrawal from Niagara Falls 
without Niagara Falls paying for that withdrawal? A. 
No, sir, I don’t know that T considered that was neees- 
sarilv so. 

Q. Did you try to argue that that would be the case? 
A. No, sir. 

Q. Did you try to argue with Mr. Davis the economic 
status of the production of aluminum as showing the desir¬ 
ability for the Aluminum Company to cease operations at 
Niagara Falls? A. No, sir, because I had no knowledge 
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of the cost of production in the Niagara Falls plant as 
compared to the other plants of the Aluminum Company. 

Q. Then what did you talk about at your conferences 
with Mr. Davis in negotiating the deal made with Alcoa? 
A. I asked him to consider whether from their standpoint, 
with which I could not be familiar, they would be inter¬ 
ested in selling us this lease. The conclusions that led 
him to the conclusion that thev would be interested in 

[ 287 ] 

selling it I don’t know’. 

Q. If you w’ere to secure the best possible deal for The 
Niagara Falls Power Company, knowledge of those eco¬ 
nomic conditions, their effect on Alcoa, and its plans for 
the production of aluminum at Niagara Falls, was impor¬ 
tant. Was it not? A. Important to them. 

Q. Was it not important to you for negotiation pur¬ 
poses? A. It would have a bearing upon their considera¬ 
tion of the desirability from their standpoint of even con¬ 
sidering the sale of the lease. 

Q. And did it not also have a bearing upon wrhat you as 
a representative of Niagara Falls Power Company w’ould 
offer? A. I don’t think so. 

Q. Why not? A. Because the problem was one for the 
Aluminum Company to determine from the standpoint of 
production of aluminum, I assume at the low’est possible 
cost. I wasn’t familiar with the costs in this plant as com¬ 
pared to others. It may have been high or low’. I have 
no w’av of finding out. 

Q. Is it your statement you w’ere trying to drive the best 
possible bargain in an arm’s length transaction? A. Yes, 
sir. 
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[ 288 ] 

Q. And yet you never considered those economic con¬ 
siderations with Mr. Davis? A. I may have discussed 
them generally with Mr. Davis. 

Q. Did you actually discuss them with Mr. Davis? A. 
I probably did. I don’t recall whether we did or not. 

Q. What did you say to Mr. Davis in that respect? A. 
As I testified before, my best recollection is that I ap¬ 
proached Mr. Davis and asked him whether or not the 
Aluminum Company of America -would now be interested 
in considering the sale of this lease. 

Now, the economic conditions in the industry, in the 
aluminum industry, production capacity in the aluminum 
industry, and so forth, I knew generally about this situa¬ 
tion that you have described; but I didn’t undertake to 
tell Mr. Davis what his business was, whether or not it 
was a good thing for the Aluminum Company of America 
to sell this lease at any price because I had no way of 
knowing. 

Q. What efforts, if any, did you make to ascertain 
Alcoa’s plans with respect to tiie continued production of 
aluminum at Niagara Falls? A. My proposal to Mr. 
Davis, of course, required someone in the Aluminum Com¬ 
pany to make a decision as to that point, which they did. 

[ 289 ] 

Q. What efforts did you make, yourself, with respect to 
Alcoa’s plans? A. Alcoa’s plans? 

Q. Yes. A. I didn’t make any effort with respect to 
Alcoa’s plans. I endeavored to ascertain what those plans 
were as to the continued operation at Niagara Falls, and 
my proposal to purchase the lease at some price—in my 
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proposal the determination of that question on their part 
was inherent. 

Q. And what did you find out about their plans? A. I 
eventually found out they would be willing to sell the 
lease for a million five hundred thousand dollars. 

Q. Mr. Machold, do you have before you a copy of the 
company’s petition in this proceeding? A. Petition to this 
Commission ? 

Q. Yes. 

Presiding Examiner: Mr. Hall, may I ask a 
question? You seem to be getting to another sub¬ 
ject right now. 

The Examiner is wondering, Mr. Machold, if you 
could inform us as to what were the circumstances 
that prompted you, as the executive of your com¬ 
pany, to open these negotiations at the time you did. 

AVas it just accidental that it was in the latter 
part of 1945 and the early part of 1946? Was it 
just coincidence that it came out at the low ebb 
of aluminum production or aluminum sales? What 

[ 290 ] 

caused it to percolate right at that moment? Do 

vou recall? 

•> 

The Witness: There were two things. Prior to 
November 1, 1945, Niagara Hudson System was in 
the process of reorganization under the Holding 
Company Act; and the reorganization of the 
Buffalo-Niagara and Eastern Power Corporation 
and its subsidiaries, which were subsidiaries of 
Niagara Hudson, was accomplished on November 1, 
1945. 
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I don’t suppose it is fair to say it was a coin¬ 
cidence, but this matter hadn’t received perhaps as 
much consideration during the period prior to No¬ 
vember 1,1945, for the reason that there were many 
other things that were taking up the time of most 
of us. That, I think, had some bearing on the time 
element. 

Secondly, we were generally familiar, of course, 
with conditions in the aluminum industry or as they 
were publicized, and at or about that time we started 
to give this matter some consideration. 

I suppose that our general knowledge of condi¬ 
tions in the industry may have had some influence 
on our thinking about bringing the matter up at 
that time. I don’t recall that it did. 

Presiding Examiner: Surely if the company was 
producing at full capacity and selling all the alumi¬ 
num it could produce, it would probably be a very 
bad time to approach them on the matter of giving 

[ 291 ] 

up their operations at Niagara Falls? 

The Witness: That is right, and of course that 
condition has drastically changed. It changed at 
about the time, or before, this contract was con¬ 
summated. 

Presiding Examiner: Thank you, Mr. Hall. 

Mr. Hall: Mr. Examiner, before proceeding I 
would like to offer in evidence the document which 
has been marked for identification as Exhibit Num¬ 
ber 31, for the purpose of showing the situation 
faced by the aluminum industry in .1945, as to which 
Mr. Machold has testified he had general informa¬ 
tion and understanding. 
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Mr. Martin: I object to the introduction of 
Exhibit 31 unless there is substituted therefor the 
entire Annual Report so that any interested person 
will have available all of the representations made 
by the Aluminum Company to its stockholders in 
the Report for the year ended December 31, 1945. 

Mr. Hall: Thank you, Mr. Martin. I shall be 
happy to revise my offer to include the total of the 
1945 Annual Report, if the Examiner deems it 
necessarv. 

Presiding Examiner: I am not familiar with the 
other portions of the report. If it is like most 
reports of companies it has a lot of irrelevant and 
immaterial matter in it as far as this proceeding is 
concerned. 

I think, Mr. Martin, unless you have some objec¬ 
tion to the technical presentation that goes to 

[ 292 ] 

whether this is a proper document for introduction 
in this hearing at all, I think I would leave it to 
you to add such pages as you might want and leave 
Staff counsel’s offer as they have made it, or with 
the understanding that if there is any additional 
data in any other part of the Annual Report then 
I would think Staff counsel would furnish you with 
a full copy of it for your files and you would have 
perfect liberty to refer to any such additional part. 

Mr. Hall: I have a copy of the Annual Report. 
I have turned it over to Mr. Martin, and he may 
keep it. 

Presiding Examiner: We will have this under¬ 
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standing, that you will be free to utilize any part 
of the Report that you see fit. 

Mr. Hall: I would just like to point out further, 
Mr. Examiner, that I based quite a number of the 
questions that I asked the witness on the informa¬ 
tion contained on pages 2 and 3 of the 1945 Annual 
Report. 

Presiding Examiner: I understood it that way. 

Mr. Goldberg: Mr. Examiner, may I be sure that 
we understand the status of the Exhibit Number 31 
for identification? 

You have, I understand, admitted that with the 
understanding that Mr. Martin having available to 
him the full Annual Report from which Exhibit 31 
was an excerpt he is privileged, if he wishes, to 
make additional offers from that Report. 

[ 293 ] 

However, as far as this record is concerned, un¬ 
less he does do so the only part of the 1945 Annual 
Report that will be part of the record and may be 
referred to is Exhibit Number 31. 

Presiding Examiner: I think I am going to defer 
actually ruling on this until Mr. Martin has had an 
opportunity to look it over to his own satisfaction. 

Rather than put him to the trouble of making up 
the requisite number of copies it might be possible 
to simply have the Reporter add in the transcript 
itself such additional parts as he considers per¬ 
tinent. 

We will let Exhibit 31 stand as an offered exhibit 
without ruling for the time being. 
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By Mr. Hall: 

Q. Mr. Macho Id, would you please refer to Exhibit A of 
the petition filed in this proceeding, which is a copy of the 
1947 Executory Agreement, and particularly to page 6 of 
that agreement. 

Do you notice at the end of the second complete para¬ 
graph, near the end of that paragraph, on page 6, that it 
is there stated, “Alcoa is willing to cease operations at its 
plant at Niagara Falls, New York’’? 

Can you tell us why Alcoa was willing to cease opera- 

[ 294 ] 

tions at Niagara Falls? A. No, I can’t. 

Q. Even though you considered the drafts of this agree¬ 
ment and carried out the negotiations, you still can’t tell 
us why Alcoa was willing to cease operations at Niagara 
Falls? A. I can only assume certain things, but no one in 
the Aluminum Company ever explained to me why they 
were willing to cease operations at Niagara Falls. 

Q. Then as I understand it, you do not know the basis 
for the statement to which I have referred on page 6 of 
the 1947 Executory Agreement? A. No. 

Q. Wasn’t the fact that Alcoa was willing to cease 
operations at Niagara Falls because of the unfavorable 
economic conditions as existed at that time? A. May have 
been, for all I know. I am not familiar with the considera¬ 
tions as to Alcoa’s decisions. 

Q. At the time you were negotiating with Alcoa were 
you aware of the facts of Alcoa’s smelter plants, that the 
Niagara Falls plant was the smallest and was obsolete and 
was less economic than its other more modern plants? A. 
T know it is a very old installation, probably not as eco¬ 
nomical operation as some others, although the power 
supply was probably cheaper than some others. How the 
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two were balanced I am not familiar with. 

Q. Would you say that the power supply at Niagara 
Falls was the only advantage that Niagara Falls had there 
over its other plants? A. I don’t know. 

Q. I show you at this time a copy of the 1947 Annual 
Report of the Aluminum Company of America and direct 
your attention to page 21 of that report, and particularly 
to the fifth complete paragraph on that page. 

Is it not there stated, among other things, that “Alcoa 
has located its five smelting works at sites where low-cost 
electricity is normally plentiful. The oldest, and smallest 
of these works is at Niagara Falls, New York, where 
power for making aluminum is obtained from the power 
developments there. This plant, now obsolete and less 
economical than other, more modern plants, is scheduled 
for permanent closing early in 1949.” Is it not there so 
stated? A. It is so stated in the fifth paragraph on page 
21 . 

Q. Of the 1947 Alcoa Annual Report? A. That’s right. 

Q. Were you aware during your negotiations or prior 
to your negotiations of the facts set forth in the excerpt 
that I just read into the record? A. I was aware at some 
point about the date of that Report that they were going 

[ 296 ] 

to abandon operations at Niagara Falls, if I get your 
question. 

Q. What was the earliest date at 'which you were aware 
of the fact that operations were to be abandoned at 
Niagara Falls? A. Sometime a month or so before the 
contract was signed. 
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Q. The contract was signed March 7, 1947. You are 
now saying you were aware of the cessation of Aluminum 
Company’s operations at Niagara Falls the early part of 
February? A. I would say so. I don’t have the exact 
date. 

Q. Didn’t you know that Alcoa planned to abandon 
operations at Niagara Falls even without any payment to 
it on the part of The Niagara Falls Power Company? A. 
No, sir. 

Q. Did you make any effort to find out "whether that 
was the fact? A. I understood it was not the fact. 

Q. Did you make any effort to find out if that was the 
fact? A. I don’t think I ever asked that direct question 
of anybody. 

Q. Did you make any effort to find out that fact through 

[ 297 ] 

any other means? A. No, sir. 

Q. Do you have available a copy of the document which 
has been marked for identification Exhibit 10? A. Yes, sir. 

Q. Please turn to the paragraph beginning at the bottom 
of page 1 of that report and please read that paragraph, 
if you will, which ends near the bottom of page 2. A. 
Page 2? 

Q. It begins at the bottom of page 1 and extends over 
and ends near the bottom of page 2. 

Presiding Examiner: You are not asking him to 
read that out loud? 

Mr. Hall: No, sir. 

Presiding Examiner: Perhaps while he does that 
this will be a good time for our morning recess. 
We will be in recess for five minutes. 

(Short recess.) 
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[298] 

Presiding Examiner: Please come to order. Con¬ 
tinue, Mr. Hall. 

By Mr. Hall: 

Q. Mr. Machold, what investigations did you make per¬ 
sonally or have made for vou before vou undertook nego- 
tiations with Mr. Davis, or during such negotiations, to 
ascertain the answers to the questions posed in Exhibit 10 
in the paragraph beginning at the bottom of page 1 that 
I have asked you to read? A. Well, they were undoubtedly 
considered. As I testified yesterday, I am sure I was 
familiar with this memorandum of Mr. KimbalPs at the 
time. They are all unresolvable questions, in my opinion. 

Q. Would not an application with the Federal Power 
Commission have resolved this question posed by Mr. 
Kimball: 

‘ ‘ Does the Federal Power Commission have jurisdiction 
over these contracts?'’ referring to the Alcoa contract? 
A. I have read that here, but I don’t put my eye on it 
at the moment. 

Q. It is the second sentence in the paragraph which 
you read, Mr. Machold. A. I don’t know that it would 
have. 

Q. Do you mean that the Commission would not have 
taken any action on an application filed with it to deter¬ 
mine whether or not it had jurisdiction? A. I don’t mean 

[299] 

that. I don’t know whether they would or not. 

Q. You have no reason to believe that they would not 
have resolved that question for you; isn’t that so? A. 
Well, I have no reason to believe they would have either. 
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Q. Do you think the Commission would have just sat on 
the application? A. They might have dismissed it for 
all I know. I don’t know. 

Q. But the fact is you didn’t file an application with 
the Federal Power Commission prior to the execution of 
the 1947 Executory Agreement to determine that point; 
isn’t that so? A. We did not. 

Q. And why did you not? A. Well, I think I testified 
before we considered we had a valid and binding agree¬ 
ment with the Aluminum Company. 

Q. Would you refer to page 18 of the Kimball report, 
please? What are the serious problems with which The 
Niagara Falls Power Company was faced by reason of 
requirements of regulatory commissions, which is there 
referred to by Air. Kimball? A. Well, I assume from this 
memorandum that Mr. Kimball considered the problem we 
are considering here as one of them. I don’t know what 
other regulatory problem he could have referred to. 

[300] 

Q. In other words, what would be the appropriate dis¬ 
position of the million and a half; is that it ? A. Why, we 
assume so. My understanding of the memorandum is that 
is what he had in mind. 

Q. Do you know whether he had anything else in mind? 
A. No, I don’t. 

Q. Mr. Machold, did you make or have made for you any 
investigation to determine if Alcoa’s Niagara Falls plant 
was a high-cost or low-cost plant in respect to other than 
the cost of power, which is a consideration referred to by 
Mr. Kimball at the top of page 2 of his report? A. I 
did not. 

Q. And would that last answer that you gave apply to 
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all the considerations posed by Mr. Kimball in the para¬ 
graph which ends at the bottom of page 2 or near the bot¬ 
tom of page 2? A. Well, I don’t think so, necessarily. 
There is information in this memorandum as to the cost of 
power for Niagara Falls as compared to Bonneville, TV A, 
and other locations where that information was available. 
The question he raises about the St. Lawrence develop¬ 
ment, I don’t know how you would investigate the possi¬ 
bility of its becoming a reality. It would be a matter— 
it would be within some reasonable period of time. What 
would be the trend of regulatory rates of the power com¬ 
pany in years to come would only be a matter of judg¬ 
ment. I don’t know what kind of investigation you would 

[ 301 ] 

make to resolve that. 

Mr. Hall: Mr. Examiner, may we have marked 
for identification as Exhibit No. 32 a photostat of 
an original letter dated July 22, 1949, addressed to 
Mr. A. T. O’Neill, President, The Niagara Falls 
Power Company, Niagara Falls, New York, and 
signed by Mr. Roy A. Hunt, President of the Alumi¬ 
num Company of America? This document was 
recently turned over to members of the staff. May 
we have that document so marked? 

Presiding Examiner: Are you going to distrib¬ 
ute it? 

Mr. Hall: I am going to mark another one and 
I will distribute them both at the same time. 

Presiding Examiner: The letter that you have 
described, Mr. Hall, may be marked as Exhibit No. 
32 for identification. 
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(The document above referred to was marked Ex¬ 
hibit No. 32 for Identification.) 

Mr. Hall: If 1 did not make myself clear, I want 
to state that representatives of Niagara Mohawk 
Power Corporation, pursuant to a recent request 
made by myself and other members of the staff, 
turned the document that I have described over to 
me, and they also turned over the additional docu¬ 
ment that I am now about to describe, which is the 
reply to the letter of July 22, 1949, addressed to Mr. 
A. T. O’Neill. The reply is dated July 27, 1949, and 
is addressed to Mr. Roy A. Hunt, President, Alumi¬ 
num Company of America, Pittsburgh, Pennsyl¬ 
vania, and was signed only by the initials of the 
President, and there is indicated on the reply letter 

[ 302 ] 

that a copy was sent to Mr. E. J. Machold. May 
we have the document that I have last described 
marked for identification as Exhibit No. 33? 

Presiding Examiner: It will be so marked. You 
are going to distribute those now? 

Mr. Hall: Yes, sir. 

(The document above referred to was marked Ex¬ 
hibit No. 33 for Identification.) 

By Mr. Hall: 

Q. Mr. Machold, had you previously seen the letters 
which have been marked for identification as Exhibits 32 
and 33? A. Yes, sir. 

Q. Directing your attention to the next to the last para- 
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graph of the letter dated July 22, 1949, and particularly 
to the second sentence in that paragraph, it is there stated: 

“The termination of our operations there has been dic¬ 
tated by economics and not by any desire on our part to 
leave Niagara Falls.’ 7 

What economic condition is there referred to? A. I 
don’t know. I can only assume that it may have been the 
cost of production in this plant compared to some others. 

Q. Did you ascertain that fact, whether or not that was 
the fact? A. No. 


[ 303 ] 

Q. Then, what is the basis for the statement contained 
in Exhibit No. 33 for identification which is to the effect: 

“* * * we all understand the economic conditions behind 
your decision.”? That is part of the first sentence in the 
last paragraph of that letter. A. Well, I can’t tell you 
exactly what Mr. O’Neill had in mind when he wrote that 
letter. He must have been referring to -what Mr. Hunt 
said in his letter in the same connection. 

Q. Well, what is Mr. O’Neill referring to? A. I don’t 
know. 

Q. Do you mean that Mr. O’Neill had—that even though 
you carried on the negotiations and were responsible for 
those negotiations, Mr. O’Neill had a greater knowledge of 
that subject than you? A. Well, these letters were 'written, 
of course, after this contract was consummated and com¬ 
pleted, and what these gentlemen may have had in mind 
I don’t know. I never discussed it with either of them. 

Q. Did you at any time during your negotiations with 
Alcoa have any discussions with Mr. O’Neill, the President 
of The Niagara Falls Power Company? A. Oh, yes. 
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Q. Did you not as a result of those conversations with 
Mr. O’Neill become acquainted with what the conditions 

[304] 

were—what the economic conditions were! A. Well, I 
knew and Mr. O’Neill knew what the economic conditions 
were generally, but 1 don't think he knew—at least, if he did, 
he didn’t tell me, and 1 am sure I didn't know and had 
no way of ascertaining the cost of production in the 
Niagara Falls plant of the Aluminum Company as com¬ 
pared to other plants, although I did know that their cost 
of power was less than it was in many other places. 

Q. Was not the cost of power less than it was at any 
other place in this country, so far as you know? A. I 
would have to check that. I think that is—it was either 
as the—the power was as cheap or approximately as cheap 
as the—as any other source of power. 

Q. At what other source could and did Alcoa purchase 
power equivalent to $8 a kilowatt hour? A. I don’t recall, 
any, but there may have been. 

Q. Well, you can’t state it to be a fact that they did 
actually purchase power at a comparable rate purchased at 
Niagara Falls? A. I don’t think they did. 

Q. You don’t think Alcoa purchased power anywhere 
else at that rate? A. Not to my knowledge. 

Q. Now, Mr. Machold, are we to understand that when 
Mr. O’Neill in his letter dated July 27, 1949, which has 

[305] 

been marked for identification as Exhibit No. 33, said, 
“* * * we all understand the economic conditions behind 
your decision” the “all” does not refer to you? A. Tt 
may have. 
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Q. Well, does it? A. I don’t know what Mr. O’Neill 
had in mind. 

Q. Well, if it referred to you, are you saying that he 
erroneously referred to you in that connection? A. No, 
not necessarily. 

Q. Well, what were the economic conditions behind 
Alcoa’s decision to cease operations at Niagara Falls? A. 
I don’t know. Mr. Hunt in his letter states that— 

Q. Mr. Hunt states that he— 

Mr. Martin: May the witness finish his answer, 
please? 

A. —“The termination of our operations there has been 
dictated by economics and not by any desire on our part 
to leave Niagara Falls.” 

Now, what Mr. Hunt had in mind, whether it was gen¬ 
eral conditions in the industry, whether it was the cost of 
the operations at Niagara Falls, I don’t know. 

Q. Mr. Hunt says he knew what those economic condi¬ 
tions were, but, as I understand it, you say you were not 
aware of what those economic conditions were? A. That 
is right. 

Mr. Hall: Mr. Examiner, I wrould like to offer 
the documents which have been marked for idem 
tification. 
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as Exhibits Nos. 32 and 33 in evidence. 

Presiding Examiner: Any objection, Mr. Martin? 
Mr. Martin: I have no comment. 

Presiding Examiner: Without objection, the Ex¬ 
hibits Nos. 32 and 33 will be received in evidence. 
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(The documents above referred to were received 
in evidence as Exhibits 32 and 33.) 

[ 314 ] 

Q. Did The Niagara Falls Power Company, following 
the settlement—which, I think, took place as of April 20, 
1946—continue to absorb the rental charge assessed by the 
State of New York on water diverted from the Niagara 
River! A. Y r es, sir, they did. 

Q. Did they absorb the entire amount of $1,100,000, or 
only the portion of the rental assessed on the 15,100 c.f.s.! 
A. No. I think they absorbed the entire amount. 

Q. Can you make certain of that! A. Yes, I am sure 
that is right. 


[ 315 ] 

Mr. Martin: May I suggest, Your Honor, that 
I believe Mr. Jackson so testified in connection with 
the introduction of an exhibit showing the total 
amount of rentals assessed over a long period and 
the amount, if any, which was passed on during those 
periods. I think that is already set forth fully in 
the record. 

Mr. Hall: I am sorry I had overlooked that for 
a moment, Mr. Examiner. I did not mean to dupli¬ 
cate the questions. 

By Mr. Hall: 

Q. Is it or is it not a fact that, beginning with the effec¬ 
tive date of the schedule filed in 1937 and continuing up to 
the time that that schedule was modified in 1946, the com¬ 
pany assessed its electric power customers for the rental 
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charged by the State on the 4,900 c.f.s.? A. I don’t think 
so, but we can check it to be sure. 

Q. Would you take just a minute to do so? I think it 
would facilitate matters. A. (After a pause) May I 
answer the question? 

Q. Yes, if you will, please. A. It appears from the in¬ 
formation I have that no part of this equitable rental was 
passed on to customers subsequent to 1934. Now, I might 
say that coming back to the imposition of this equitable 
rental, that is imposed technically by the Water Power and 
Control Commission, whereas the rates of The Niagara 

[ 316 ] 

Falls Power Company are subject to the jurisdiction of 
the New York Public Service Commission, and the theory 
of this settlement was that if and when The Niagara Falls 
Power Company was entitled to collect additional money 
from its customers that should be done through a fixation 
of the rate by the Public Service Commission which has 
jurisdiction over the rate, at which time they would, of 
course, be required to consider the amount of the equitable 
rental as a charge against the operation of The Niagara 
Falls Power Company. 

Q. When you refer to the Public Service Commission 
having jurisdiction over the rates of the Power Company, 
you did not mean to include in the rates the rates charged 
to the Aluminum Company of America; isn’t that so? A. 
No, sir. That question had previously been settled. 

Q. So that the considerations which you have just stated 
had no relation to the Alcoa contracts? A. No. 

Q. In other words, you agree with me? A. It couldn’t 
have had at that time, because it had been determined that 
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the Public Service Commission had no jurisdiction over 
that. 

Q. Mr. Machold, isn’t it also a fact that the stipulation 
with the Attorney General did not run to the Alcoa con¬ 
tractual arrangement with The Niagara Falls Power Com¬ 
pany? A. Well, I would read it to run to the contractual 

[ 317 ] 

relation, and 1 can’t recall that anything specific was dis¬ 
cussed, as I said yesterday. 

Q. You are not sure as to the facts in that connection at 
the moment? A. 1 am not sure that in the discussion in 
the language of this stipulation, that particular point %vas 
the subject of specific discussion. 

Q. Or consideration. Now, Mr. Machold, I want to 
direct your attention— A. May I add to that that I do 
know the general approach was that no part of this 
$1,100,000 rental was to be passed on to customers and that 
the question of rates was a matter that should be deter¬ 
mined by the Public Service Commission, and that the 
matter of the fixing of this rental was a matter entirely 
within the jurisdiction of the Water Power and Control 
Commission. 

Q. Well, when the stipulation was made with the Attor¬ 
ney General isn’t it a fact that the Attorney General would 
only stipulate with respect to matters under the jurisdic¬ 
tion of the State? A. Certainly, but the matter he was 
stipulating was the amount of the rental. It had nothing 
to do with the charges made to the customers except in this 
regard. 

Q. I want to refer your attention, Mr. Machold, to the 

[ 318 ] 

stipulation made with the Attorney General, and partic- 
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ularly to paragraph 4 of that stipulation, where it is 
stated: 

“This stipulation shall become binding if and when The 
Water Power and Control Commission after public hear¬ 
ing has adopted a resolution fixing said equitable rental 
as aforesaid and when the aforesaid changes in the rate 
schedules and contracts of the Company with respect to 
the elimination of provisions for the collection from cus¬ 
tomers of any part of said equitable rental have become 
effective.” 

Another paragraph, and still quoting: 

“The Company agrees to file such changes with the Pub¬ 
lic Service Commission within five days after The Water 
Power and Control Commission’s said resolution becomes 
final.” 

Doesn’t paragraph 4 indicate that the stipulation con¬ 
templated and referred only to contracts subject to the 
jurisdiction of the Public Service Commission of New 
York? A. You are asking me to legally interpret this 
language. I don’t think it necessarily means that. We 
could have agreed to file such a provision affecting any 
contract with the Public Service Commission, whether they 
had jurisdiction over it or not. 

Q. Were the filed schedules with the Public Service 
Commission amended in 1946 as a result of the stipulation 
with the Attorney General? A. They were. 

[ 319 ] 

Q. And they were amended in accordance with that stip¬ 
ulation; isn’t that so? A. Yes, sir. 

Q. Was any filing made with respect to the Alcoa con¬ 
tractual arrangement? A. I believe not. 
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Q. Was the Alcoa contractual arrangement amended as 
a result of the stipulation with the Attorney General? A. 
I don’t think so. My recollection is it was not. 

Q. Was Alcoa, nevertheless, relieved of its obligation 
to share its proportionate part of the rental on the 15,100 
c.f.s.? A. Well, 1 will have to answer that this way: Alcoa 
was not billed for any proportion of the equitable rental 
on the 20,000 c.f.s., and whether or not some portion of 
the equitable rental could have been collected from Alcoa 
under the terms of these various contracts is a matter of 
interpretation of the contracts, as I read this stipulation. 
If no change were necessary* to be made in those con¬ 
tracts—and I don’t intend to testify as to how they should 
have been interpreted—it would have been required to 
make no filing with the Public Service Commission under 
this stipulation. 

[ 327 ] 

By Mr. Hall: 

Q. Mr. Machold, why was The Niagara Falls Power 
Company in 19-16 willing to absorb the water rental charge 
instead of passing it on to Alcoa? A. That determination 
applied to all of the customers of The Niagara Falls Power 
Company, including those under the rate schedule and the 
contract with Alcoa; and as far as the customers served 
under the regular schedules and Alcoa, it was part of the 
settlement of the water charge with the Water Power and 
Control Commission. 

Q. Why was The Niagara Falls Power Company willing 
to settle on that basis? A. The theory* was as far as the 
customers, the rates for which were subject to the jurisdic¬ 
tion of the Public Service Commission, that the water 
charge should be a part of the cost of operation of the 


132 


329 


company, and any increase in rates or any adjustment of 
rates when, as and if the company were entitled to it was 

[328] 

a matter ior determination by the Public Service Com¬ 
mission. 

Q. What was the theory as to Alcoa? A. And as to 
Alcoa, we having made that determination or arrange¬ 
ment, settlement of this matter, they couldn’t be treated 
any different than any other customer. 

Q. WTay not in view of the fact that Alcoa’s rates were 
not subject to regulatory control by the Public Service 
Commission of New York? A. It was considered that was 
a fair thing to do. 

Q. Wlio considered it? A. The company. I would like 
to check our files, but I think I will find that reference to 
the contract in the stipulation entered into with the Water 
Power and Control Commission was intended to include 
the Aluminum Company arrangement. 

I’d be glad to do that and advise you as to what I can 
find, but I believe that is the fact. 

Q. Mr. Machold, in view of the fact that the 1947 Execu¬ 
tory Agreement was executed sometime prior to the time 
as of which The Niagara Falls Power Company filed its 
application with the Federal Power Commission for 
amendment of the license, why did not The Niagara Falls 
Power Company at that time also request authority from 
the Federal Power Commission to do what your present 
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application is asking the Commission to authorize? A. 
That application with the Federal Power Commission was 
filed, as I remember it, in September of 1947. 
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Q. October 7, 1947. I don’t know that it makes any dif¬ 
ference, but I think you will find it was September 1947, 
at which time— 

Q. It was October 7, 1947. A. —at which time the con¬ 
tract between The Niagara Falls Power Company and the 
Aluminum Company w'as not a completed transaction. 

There always was the possibility, even though, in my 
opinion remote, that the transaction would not be carried 
through to a conclusion under the terms of the agreement. 
I think that matter was discussed at the time, and I think 
it was decided that the application would have been pre¬ 
mature at that time. 

Q. Is there ever a time when it is premature in situa¬ 
tions like this to ask the regulatory commission to pass 
upon the question of its jurisdiction insofar as it relates 
to that particular transaction? A. May I inquire to what 
you refer? Do you refer to the accounting treatment of 
the million five hundred thousand dollars? 

Q. I am referring now to the question as to what you 
consider to be premature insofar as requesting a regula¬ 
tory commission to pass upon jurisdictional questions re- 

[ 330 ] 

lated to agreements. A. Well, I don’t know whether you 
are asking me about the accounting treatment as to the 
payment of the million five hundred thousand dollars or 
something else. 

Q. Yes. In connection with passing upon the treat¬ 
ment of the million and a half is it necessary for the 
Commission to determine whether or not the rates involved 
in the contractual arrangement were subject to its juris¬ 
diction. A. I don’t know. T don’t know whether that is 
relevant or not. 
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Q. Mr. Machold, do you know whether or not the board 
of directors of The Niagara Falls Power Company ap¬ 
proved the 1947 Executory Agreement between Alcoa and 
the company? A. Yes, there is a resolution with reference 
to it. 

Q. What did the board of directors have before them 
at the time of the approval? A. I’d have to check the 
records to be sure of everything they had before them. I 
am sure they had Mr. Bundy’s memorandum, and they 
were generally familiar with it, and the agreement, were 
generally familiar with the transaction. 

Mr. Martin: Mr. Examiner, I wonder if Staff 

[ 331 ] 

counsel would indulge a request from me that there 
be reserved Exhibit Number 36 at this point for 
submission of a certified copy of the resolution 
adopted by the board of directors of The Niagara 
Falls Power Company at a meeting held March 7 , 
1947, relating to the contractual arrangement re¬ 
ferred to in this proceeding as the Executory Agree¬ 
ment. 

I had requested the preparation of certified copies 
of that resolution, and unfortunately did not bring 
it down from Buffalo with me, but I would like to 
have that number reserved and supply the requisite 
copies. 

Mr. Hall: We would like to have that be a part 
of the record, Mr. Examiner, and request that it 
be received in evidence as Exhibit 36. 

Presiding Examiner: It is relevant, of course, 
but I do not think it is necessary. The action of 
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the board of directors would simply be a statement 
that they approved it or disapproved it, and that 
would be all there would be to it. 

Mr. Hall is now inquiring as to what they had 
before them and questions of that type, which 
would not be answered by the resolution, anyway. 

Mr. Martin: Perhaps I misread the import of 
Mr. Hall’s line of questioning. What I want the 
record to show, and I think it is relevant to a full 
understanding of the proceeding, is the fact that 
there was available to the board at that meeting 

[ 332 ] 

me Executory Agreement in the form in which it 
was actually signed. 

That was presented for consideration, and an 
authorization to an officer to sign that agreement, 
which is attached to the petition. 

Mr. Goldberg: I do not think we would chal¬ 
lenge that, and we do not challenge that the board 
of directors, as you so state was the fact, had 
before them at the time they approved the Execu¬ 
tory Agreement, the Executory Agreement in the 
form in which it appears in your application in this 
case. 

Presiding Examiner: I do not like to have loose 
ends hanging over which require correspondence 
unless there is to be a very useful purpose served 
bv it. 

If the stipulation on the record with respect to 
the import of that particular action of the board of 
directors is sufficient for your purposes, I would just 
as soon let the matter go as it is now. 
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[ 337 ] 

Mr. Goldberg: I might say in that connection, 
Mr. Examiner, that during the recess preceding 
the last hearings in March and the resumption of 
the hearings yesterday there was addressed to Mr. 
Martin a letter requesting that he bring to the 
resumed hearings with him—I am not using the 
exact phraseology but I will be glad to if neces¬ 
sary—all data, material, writings, that figured in 
the negotiations, together with all witnesses, per- 

[ 338 ] 

sons that had figured in the negotiations. 


Mr. Goldberg: The exact phraseology of the 

letter addressed to Mr. Martin was: 

* 

‘‘In connection with the hearing in Docket No. 
E-6264, which is scheduled to resume April 4, 1951, 
and as you were previously advised in a telephone 
conversation with Mr. Reuben Goldberg on March 
16, 1951, you are requested to present as witnesses 
at the resumed hearing all persons who negotiated 
on behalf of The Niagara Falls Power Company 

[ 339 ] 

the 1947 Executory Agreement (Exhibit ‘A’ of peti¬ 
tion) between the Aluminum Company of America 
and The Niagara Falls Power Company, and all 
officers or employees upon whose judgment they 
relied in conducting their negotiations, all docu- 


137 



342 


mentary materials, reports, data before the officers 
and other persons conducting the negotiations, and 
all such data before the directors in considering 
the action to be taken; also all minutes of the board 
of directors pertaining to the negotiations, discus¬ 
sions or considerations of the cancellation of the 
contractual arrangement.” 

The letter was signed by Mr. Francis L. Hall, 
Staff Counsel. 


[ 342 ] 

ARTHUR W. JACKSON, having been previously 
sworn, resumed the stand and testified further as follows: 

* • * * * 


[ 345 ] 

Cross examination by Mr. Goldberg: 

Q. Mr. Jackson, in what account is the million and a 
half dollars paid to Alcoa to procure the cancellation of 
the agreements for the sale of mechanical horsepower 
presently classified? A. The million and a half at the time 
the expenditure was made was charged to the account of 
the deferred debits. 

Q. And is it presently classified in that account? A. 
At December 31, 1950, there was a balance in connection 
with that expenditure in that account in the amount of 
$1,348,623.94. 

Q. What disposition was made between the time the 
million and a half dollars was classified in the—deferred 
debits, did you say? A. That’s right, sir. 

Q. In the deferred debits account and December 31, 
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[ 346 ] 

1950, when the balance was $1,348,623.94? What disposi¬ 
tion was made of the difference between those two 
amounts? A. We have amortized the difference in accord¬ 
ance with order of the Public Service Commission of the 
State of New York authorizing the action through operat¬ 
ing expenses. 

Q. What particular operating expense account? A. The 
opinion of the Commissioner of the Public Service Com¬ 
mission of New York State. In his recommendation he 
proposed that it be treated as or amortized through op¬ 
erating expenses over the period March 1, 1949, to May 
1, 1967, and be charged to production expenses, account 
741, other expenses. 

Q. Account 471, other expenses? A. 741. 

Q. 741, other expenses, is the number and title of the 
New York system of accounts. Am I right? A. Yes, sir. 

Q. And under the Federal Power Commission’s system 
of accounts the comparable number and account is account 
740, other expenses. Is that right? A. That would be 
comparable. 

Q. Now then, that amortization was made, obviously, 
at a time when the Federal Power Commission had not yet 
authorized any particular type of disposition of the 
amount at all? A. That is correct. 

[ 347 ] 

Q. Now then, at whose direction did you undertake the 
amortization, that is, whose direction in the company did 
you undertake the amortization of the million and a half 
dollars that has been so far made? A. Well, that was done, 
of course, in accordance with the order of the Public Ser¬ 
vice Commission, or the authority of that Commission, and 
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it is the considered opinion of the management of the com¬ 
pany that we should proceed with that treatment pending 
action by this Commission. 

Q. Making such reversals as may be necessary if the 
Federal Power Commission does not approve a similar dis¬ 
position? A. I don’t know that there will be any reversals. 
We may have to open a separate set of books for the bene¬ 
fit of this Commission. 

Q. With the New York Commission? A. Our books 
presently are in accordance with the New York Commis¬ 
sion. 

Q. I do not want to get into any legal arguments about 
who controls the license accounts. In my opinion, it is the 
Federal Power Commission that does, but 1 do not want 
to argue that with you. 

Has the amount that has so far been amortized been 

[ 348 ] 

charged against project operations? A. It would, yes. 

Q. Has it been? A. Yes, I’d say it has been. 

[ 355 ] 

RUSSELL C. RAINWATER was called as a witness, 
and having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct examination by Mr. Goldberg: 

Q. Will you state your name and address, please. A. 
Russell C. Rainwater. I live at Derwood, Maryland. 

Q. What is your present position with the Federal 
Power Commission? A. I am Chief of the Division of 
Accounts of the Federal Power Commission. 

Q. And how long have you directed the vrork of the 
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[356] 

Division? A. I have directed the work of the Division 
of Accounts since March 1, 1949, when the functions of 
this Division were consolidated with those of the Division 
of Original Cost, which Division I had directed since June 
1942. 

The effect of this consolidation was to place into one 
Division within the Bureau of Accounts, Finance and 
Rates all of the accounting functions of the Commission’s 
staff. 

Such functions comprise, in general, accounting in con¬ 
nection with original cost studies, licensed project cost 
matters, rates, and accounting regulations under the Com¬ 
mission’s Uniform System of Accounts for electric com¬ 
panies and natural gas companies. 

Q. Will you state for the record your educational back¬ 
ground and accounting experience? 

Presiding Examiner: Excuse me. I would like 
to interpose a comment here. 

Mr. Martin has been working on Federal Power 
Commission proceedings for a long time and is 
undoubtedly aware of our rule with respect to the 
supplying of so-called prepared expert testimony 
considerably in advance of the witness’ appearance. 

You would have a right to demand that the wit¬ 
ness not use this prepared testimony if you so 
desired. It does save time. I want you to know 

[357] 

that the Examiner was a-ware that there was a pos¬ 
sible infraction of the rules here. 

Mr. Martin: I appreciate your thoughtfulness 
and consideration, Mr. Examiner, and I have no 


141 


358 


objection to having the witness examined as it has 
been commenced, with, of course, the right to me to 
object to any questions 1 deem to be improper as 
they are disclosed by oral statement. 

Mr. Goldberg: Thank you, Mr. Martin. 

I might say, Mr. Examiner, that the rule you 
speak of is one with which I am thoroughly familiar, 
having had occasion to invoke it myself to secure 
adequate opportunity at times for cross examin¬ 
ation. 

However, I might say that the rule is not a self¬ 
operative one. It is invoked only when counsel 
objects to the use of prepared testimony. 

I anticipated no objection in view’ of the fact 
that I did not object when Mr. Machold used pre¬ 
pared notes. 

At this point, having asked a question which is 
going to elicit a rather long response, which 
response is in prepared form, I ask permission for 
its incorporation in the record as though read by 
the witness. 

The answer sets out in full the educational back¬ 
ground and accounting experience of the witness. 

Presiding Examiner: Counsel has been very 
cooperative here in the use of notes and various 
things by the witnesses, and T did not anticipate 

[358] 

that you would object. The only difficulty that there 
has ever been with prepared testimony is that it 
pours out so rapidly that, preparation of cross exam¬ 
ination is almost impossible unless there is a recess 
granted for that purpose. 
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I have no objection to granting your request, if 
Mr. Martin concurs, to place this particular answer 
in the record as if it had been read by the witness. 

I will direct you, Miss Reporter, to do that now. 

Mr. Martin: No objection. 

The Witness: I am a graduate in accountancy 
from the Walton School of Commerce, Chicago, 
Illinois, and from Columbus University School of 
Accountancy, District of Columbia. 

I received Bachelor’s and Master’s Degrees in 
Accountancy from Columbus University. I have 
also had approximately three and one-half years of 
study in the University of Blinois and St. Louis 
University. 

Since July, 1931, as the result of an examination, 
I have held a certificate granting me the right to 
practice as a public accountant in the State of 
Illinois. 

Beginning with the year 1918, I was employed for 
approximately three years as an accountant for the 
Southern Illinois Light & Power Company, now the 
Illinois Power Company. I resigned from that 
position in August, 1921, to enter the service of the 

[359] 

Illinois Commerce Commission as a member of its 
accounting staff, which employment extended con¬ 
tinuously for fifteen years. 

I left the service of the Illinois Commerce Com¬ 
mission on July 31, 1936, in order to join the 
accounting staff of the Federal Power Commission, 
with which T am still associated. 

During the fifteen-year period of my service with 
the Illinois Commerce Commission, I made examin- 
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ations of every type of utility under that Commis¬ 
sion^ jurisdiction. This included audits of electric, 
gas, steam heating, water, electric railroad, steam 
railroad, telephone, telegraph, and motor carrier 
companies. 

Such examinations were made in connection with 
rate proceedings, issues of securities, purchases and 
sales of properties, and other matters. 

Between 1922 and 1936, I testified in about fifteen 
rate cases before the Illinois Commerce Commission. 
The first case in which 1 testified, I believe, was the 
case of the Spring Valley Utilities Company, in a 
hearing before the Illinois Commerce Commission 
held in October, 1922. 

In 1932, I testified in the so-called Chicago Tele¬ 
phone Company rate case before a Federal statutory 
court. This case, known as “Lindheimer versus 
Illinois Bell Telephone Company”, was decided in 
1933 by the United State Supreme Court in favor of 

[360] 

the Illinois Commerce Commission, which concluded 
a ten-year period of litigation. Immediately follow¬ 
ing the trial of the Chicago Telephone case in 1932, 
I was loaned by the Illinois Commerce Commission 
to the Ohio Public Utilities Commission to assist in 
the preparation and trial of a case involving tele¬ 
phone rates of the Ohio Bell Telephone Company. 

My testimony in the Chicago case, just mentioned, 
was admitted by stipulation as my testimony in the 
Ohio proceeding. This case decided by the Ohio 
Supreme Court, I believe, in 1937, resulted in a 
decision favorable to the Ohio Commission. 
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In July, 1936, I testified in a rate proceedin 
before the Illinois Commerce Commission involvin 
electric rates of the Commonwealth Edison Company 
of Chicago. 

As previously stated, I entered the employ of the 
Federal Power Commission in August, 1936. From 
that date to the end of the year 1939, I was Chief 
Examiner of Accounts on the Washington office staff 
of the Division of Accounts. 

When I started with the Federal Power Commis¬ 
sion, it was preparing to put into effect its new 
Uniform System of Accounts for electric utilities. 

During the next two or three years I was engaged 
with other staff members under the general direction 
of the Chief Accountant and the Chief of the Bureau 
of Accounts, Finance and Rates in drafting supple¬ 
mentary regulations and procedures to make the new 

[ 361 ] 

svstem of accounts effective. 

* 

These included a condensed account classification 
for the smaller electric utilities, Classes C and D; 
list of units of property for retirement purposes; 
Regulations for the Preservation of Records; and a 
uniform annual report form. 

All of these accounting regulations and forms 
were developed in cooperation with the Committee 
on Statistics and Accounts of the National Associa¬ 
tion of Railroad and Utilities Commissioners. 

During this three-year period I also drafted 
informal interpretations of the system of accounts 
when requests therefor were made by the utilities. 
This work was carried on under the supervision of 
the Commission’s Chief Accountant in cooperation 
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with the Committee on Statistics and Accounts of 
the NARUC. 

On January 1, 1940, I was transferred to the 
Division of Original Cost of the Federal Power 
Commission as Assistant Chief of that Division, 
which position T held until T became head of the 
Division in June 1942. 

The Division of Original Cost was organized late 
in 193S to administer the original cost provisions 
of the Commission’s Uniform System of Accounts 
for electric companies. 

The functions of the Division were later on 
expanded to cover the administration of the original 

[362] 

cost provisions of the Commission’s Uniform Sys¬ 
tem of Accounts for Natural Gas Companies, which 
became effective January 1, 1940. 

In August, 1946, the Commission authorized 
certain functional and organizational changes which 
resulted in the Division of Original Cost being vested 
with the responsibility for investigating the original 
cost of all hydro-electric projects under licenses 
granted by the Commission. 

When this organizational change was effected, the 
Division of Original Cost had the responsibility for 
all staff accounting functions except those pertain¬ 
ing to rate matters and to accounting regulation 
under the Commission’s Systems of Accounts for 
electric companies and natural gas companies, which 
latter functions continued to be vested in the Divi¬ 
sion of Accounts, which was another division within 
the Bureau of Accounts, Finance and Rates. 
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My duties as Assistant Chief and Chief of the 
Division of Original Cost included the review of the 
reports prepared by the field staff on the examina¬ 
tion of the reclassification and original cost studies 
filed by electric utilities and natural gas companies 
in compliance with the Commission’s Uniform Sys¬ 
tems of Accounts and related orders. 

When I entered the Division in 1940, onlv two 
staff reports on examinations of company original 
cost studies had been issued to that date. 

[ 363 ] 

From that time to December 31, 1950, examina¬ 
tions had been completed and reports made on 
287 electric studies and 84 gas studies with 
plant accounts, which aggregated approximately 
$9,500,000,000. I reviewed the staff conclusions on 
all of these examinations and personally supervised 
a good many of them. 

Since March 1, 1949, when the staffs of the Divi¬ 
sions of Accounts and Original Cost were merged, 
I have had general supervision over a staff of 
approximately one hundred accountants and engi¬ 
neers engaged in carrying out accounting functions 
relating to the Federal Power and Natural Gas 
Acts. 

During the period of my service with the Federal 
Power Commission I have testified in original cost 
proceedings, involving Indiana Hydro-Electric 
Power Company, The Montana Power Company, 
and Arkansas Power and Light Company. 

In 1939 I testified before the Commission in a 
licensed project proceeding involving The Niagara 
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Falls Power Company, known as the “275 c.f.s. 
case.” 

By Mr. Goldberg: 

Q. What are yonr present duties, Mr. Rainwater? 
A. Under the general direction of the Chief of the Bureau 
of Accounts, Finance and Rates, my present duties include 
the organizing, planning, and supervising of the various 
activities of the Division of Accounts as presently con- 

[ 364 ] 

stituted. 

Q. In connection with your official duties, have you had 
occasion to review the application filed by The Niagara 
Falls Power Company in Docket No. E-6264? A. T have. 

Q. Have you been present during the hearings in this 
proceeding and are you familiar with the testimony and 
exhibits submitted by the applicant in this case? A. Yes, 
I have been present, I believe, during the entire hearings, 
have heard all of the testimony, and have examined the 
exhibits submitted by the applicant. 

Q. Mr. Rainwater, assume that under the Federal Power 
Act the contractual arrangement between The Niagara 
Falls Power Company and Alcoa—in using that term 
“Alcoa” I have reference to the Aluminum Company of 
America—constituted a valid lease of mechanical power 
and lease of project facilities. Would the million and a 
half dollar payment to Alcoa, in view of such lease, be a 
cost of electric plant? A. No, sir. 

Q. Would you please state the reasons for your answer? 
A. As I understand the facts, the licensee at the time of 
the payment had legal title to the project property and 
structures involved, as well as the exclusive right, under 
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[ 365 ] 

the license, to use the water diverted from the Niagara 
River for the purpose of developing power. However, the 
licensee had voluntarily deprived itself for the remain¬ 
ing period of the contractual arrangement, of the right to 
use certain parts of the project structures and mechanical 
power for any purpose other than the sale of mechanical 
power to Alcoa. 

I do not consider a bonus paid many years after the 
original purchase, to regain that right by voiding a lease 
on property to which the licensee already had legal title, 
to be a proper charge to electric plant. 

Furthermore, in my opinion, Plant Instruction 10-D, 
Item 18, of the Commission’s Uniform System of Accounts 
does not apply in this instance or in any case except at 
the initial purchase of the property. 

In the present case, the costs of the Schoellkopf Station 
are already included in the licensee’s plant account. 

Capitalization of the $1,500,000 would not be in con¬ 
formity with sound accounting and contrary to the pro¬ 
visions of the Commission’s Uniform System of Accounts. 

Q. Assume, Mr. Rainwater, that the rate charged by 
The Niagara Falls Power Company for mechanical power 
prior to March 1,1949, was not subject to the Commission’s 
regulatory jurisdiction under the Federal Power Act, or to 
the regulatory jurisdiction of any other Commission, but 

[ 366 ] 

that such rate was the equivalent of one-half, approx¬ 
imately, of the rate charged by the power company to 
each of its other customers, and that the payment of one 
and a half million dollars was necessary to secure relief 
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under the contracts, would it be proper accounting to 
amortize the million and a half dollar payment as an 
operating expense over the unexpired period of the con¬ 
tractual arrangement? 

Mr. Martin: Before the witness answers may I 
inquire, when you refer to the term “would it be 
proper accounting”, are you asking him to direct 
his observations to the Federal Power Commission’s 
Uniform System of Accounts, or is the question 
deemed to be a broad general accounting question? 

Mr. Goldberg: I think that the witness will let 
me put it this way. 

The question is intended to elicit what would be 
appropriate accounting from the viewpoint of gen¬ 
eral principles of accounting as well as the Uniform 
System of Accounts. 

Mr. Martin: I just wanted to be sure how broad 
your scope was. 

Bv Mr. Goldberg: 

Q. Will you state your answer, Mr. Rainwater? A. No. 

Q. And will you state your reasons? A. As a matter 
of accounting, the amortization of the payment through 

[ 367 ] 

future operating charges would not be proper unless it 
was necessary business expense applicable to future 
periods of operations. 

Under your assumption, it appears that the million and 
a half dollar payment in connection with the voiding of 
the contracts was necessary to secure relief from the 
contracts. 

As to whether the payment was a business expense 
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applicable to future periods, certain pertinent facts must 
be considered. 

It seems to be an undisputed fact that the operations 
under the Alcoa contracts were not as profitable as other 
operations. 

Mr. Martin: Just a minute. I move to strike 
that answer. 


[ 371 ] 

» » • * » 

Mr. Goldberg: That is a captious criticism of 
that answer. It is up to the witness. 

Did you mean that it seems to you tha ! it is an 
undisputed fact, Mr. Rainwater? 

The Witness: That is right. 

Presiding Examiner: If your answer is given in 
that way you may continue. 

The Witness: Tf the operations under the con¬ 
tracts had been yielding a return comparable with 
petitioner’s other business, it is reasonable to 
assume the million five hundred thousand dollar 
payment would not have been made. 

[ 372 ] 

A consideraton for the payment must have been 
for the company to get out from under unfavorable 
contracts in order to avoid a continuance of what 
was considered as unprofitable operations. 

The cost of avoiding future unprofitable operations 
of a particular type, such as the sale of mechanical 
power, cannot be considered as applicable to another 
operation, such as generation of electric energy. 

The only possible way it could be considered as 
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a cost of producing the electric energy to be pro¬ 
duced by the new generators would be to treat it 
as a cost of the right to use the water. 

But the Commission has previously held that 
licensee already had that right under the Federal 
Power Commission’s license. 

In my opinion, the million five hundred thousand 
dollar payment cannot be considered as a business 
expense applicable to future periods. The payment 
should therefore be charged off in the fiscal year 
in which incurred. 

By Mr. Goldberg: 

Q. Mr. Rainwater, in your answers to my previous 
questions you have stated that you do not view the million 
and a half dollar payment as a proper capital charge, and, 
second, you do not consider as proper accounting amortiza¬ 
tion of the payment through future annual charges to 
operating expenses. 


[ 373 ] 

In view of your rejection of both of those alternative 
accounting treatments, please state what, in your opinion, 
would be the proper treatment of the million and a half 
dollar payment. A. As previously stated, the payment 
should be charged off in the year in which incurred. 
Because of the amount being so large that it might distort 
the company’s annual income, it is my view that the 
proper accounting treatment would be to charge the pay¬ 
ment to Account 271, Earned Surplus. In view of the fact 
that the payment was actually made several years ago 
the proper accounting treatment now would be to charge 
Account 271, Earned Surplus. 
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Q. Please state whether the charge would be properly 
allowable for purposes of determining surplus earnings 
under Section 10(d) of the Federal Power Act? A. No. 
In my opinion, the recommended charge to earned surplus 
should not be considered in the determination of earnings 
for amortization reserve requirements under Section 10(d) 
of the Federal Power Act. 

Q. Why? A. As I have already stated, I do not view 
the payment as being a necessary business expense or cost 
of operations and for that reason the payment should not 
be considered in anv determination of net investment for 

w 

[ 374 ] 

purposes of recapture. 

Q. For the purpose of this question, assume that the 
record in this case establishes that The Niagara Falls 
Power Company, since 1921, has been a licensee under 
Part I of the Federal Power Act; that the rate charged 
for mechanical power sold by that licensee to Alcoa up 
to March 1, 1949, was subject to the Federal Power Com¬ 
mission’s regulatory jurisdiction under Section 19 of the 
Act; that the rate was unduly preferential and discrimina¬ 
tory in that such rate was the equivalent of approximately 
one-half of the rate charged by the licensee to its other 
customers after appropriate allowances for differences in 
costs of the services; assume, also, that the licensee could 
have secured relief from the unduly preferential and dis¬ 
criminatory rate by filing a complaint with the Commis¬ 
sion, but that it did not do so; and that it elected, instead, 
to pay Alcoa a million and a half dollars to procure the 
cancellation of the contractual arrangement embodying the 
unduly preferential and discriminatory rate. 

Under these assumptions, is amortization of the million 
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and a half dollars as an operating expense over the unex¬ 
pired term of the contract in conformity with generally 
accepted principles of accounting? A. No. 

Q. Will you please state your reasons why? A. For the 

[375] 

reasons I have already stated and for the further reason 
that the payment could have been avoided and was there¬ 
fore not a necessary one. 

Q. Under those assumptions, what is the proper account¬ 
ing? A. On the basis that the payment was unnecessary, 
it is my opinion that the payment is chargeable to Account 
271, Earned Surplus. 

Q. Under the same assumptions, in determining the 
amortization reserves to be established under Section 
10(d) of the Federal Power Act, what would be the 
proper treatment of the charge to surplus just mentioned? 
A. For the reason that the payment was unnecessary the 
payment of $1,500,000 should not be allowed as a deduction 
in the determination of surplus earnings under Section 
10(d) of the Federal Power Act. 

Q. Assuming that the agreement between Aluminum 
Company of America and The Niagara Falls Power Com¬ 
pany relative to the sale of mechanical power was illegal, 
would the payment of a million and a half dollars in con¬ 
nection with the voiding of the contract be properly 
chargeable to operating expenses? A. No, because it was 
not a necessary payment. 

Q. Under this assumption, to what account should the 

[375-A] 

payment be charged? A. To Account 271, Earned Surplus. 

Q. Please state, Mr. Rainwater, whether, in your 
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opinion, such charge to earned surplus should be taken 
into account in the determination of surplus earnings 
under Section 10(d) of the Federal Power Act. A. No. 
Because of the payment being unnecessary, it should not 
be deducted in the determination of surplus earnings for 
amortization reserve purposes. 

[376] 

Cross-examination by Mr. Martin: 

Q. Mr. Rainwater, what was the subject of your testi¬ 
mony in 1939 before the Federal Power Commission in the 
so-called 275 c.f.s. case? A. I believe I prepared some 
tables, at the request of Commission counsel, from some 
annual reports, I believe, filed with the Commission. It was 
mostly in the nature of a statistical tabulation that he 
asked me to prepare for that case. I believe that—I 
think I also prepared some from this report of the Ontario 
Hydro-Electric Commission report. It seems to me that 
was also involved. It was mostly in the nature of some 
statistical tabulations I prepared at his request. 

Q. And you would not say that it was so-called expert 
opinion testimony as opposed to plain statistical sum¬ 
maries? A. No, sir. 

Q. Your responsibilities with this Commission are as 
the Chief of the Division of Accounts presently? A. Yes, 
sir, that is right. 

Q. And that is a component of the Bureau of Accounts, 
Finance and Rates? A. Yes, that is one of four divisions 
within the Bureau of Accounts, Finance and Rates. 

[377] 

Q. And who is the head of the Bureau of Accounts, 
Finance and Rates? A. Mr. Charles W. Smith. 
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Q. Did you discuss with Mr. Smith your testimony as 
just elicited in this record today? A. No, I don’t believe 
I did. I did furnish him a copy of it. I think that I fur¬ 
nished him one preliminary draft of it, too, and— 

Q. Did you discuss with him the general nature of the 
opinions at which you were arriving which you have given 
this afternoon in this record? A. Yes, I think I discussed 
it in a general way. There have been discussions from 
time to time on it. 

Q. Can you say whether or not your testimony has the 
complete concurrence of Mr. Smith? A. Well, this last 
draft, the final draft of testimony, the only comment that 
he made to me wras that it was along the lines that we had 
discussed. He expressed no disagreement with it. 

Q. Well, did he express agreement with it? A. No; that 
is the onlv comment that he made. 

Q. Is it customary for you to give opinion accounting 
testimony in proceedings before this Commission, or does 
Mr. Smith usually handle that matter? 

Mr. Goldberg: I object to that, Mr. Examiner, 
as to what is customary. I think wrhat may be a 

[378] 

custom is beside the point. The fact of the matter 
is Mr. Rainwater has been offered as a witness 
here. As to who are to be offered as witnesses 
is for the staff counsel to determine, and that in 
no w r av has any bearing upon what may be the 
opinions of the members of the staff. 

Presiding Examiner: I w'ould be pleased to hear 
from you as to any purpose that you might have 
for such a question, Mr. Martin. 
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Mr. Martin: Well, I will ask another question 
and not press that one. 

By Mr. Martin: 

Q. Have you. Mr. Rainwater, ever testified before the 
Federal Power Commission with respect to disposition 
of items lodged by companies reporting to the Commission 
in Account 146? 

Mr. Goldberg: Just a minute. That assumes 
that there have been such applications. I think, first, 
there should be a foundation laid. 

Mr. Martin: I am asking him wiiether or not 
he ever did. 

Mr. Goldberg: Well, if he were to testify he 
never—if he w r ere to say here that he has never 
testified in any such case that might create the impli¬ 
cation there have been such cases. I think you 
should first establish there have been such cases, 
and then ask him w-hether he testified in those cases. 
I object. 

[379] 

Presiding Examiner: This witness is a profes¬ 
sional accountant and, I think, very conversant with 
w’hat the Commission has done. He probably can 
take care of himself on that and explain his answrer. 
His answer would give the impression which would 
appear. Will you answer the question, Mr. Rain- 
w'ater? 

A. I believe I have been familiar with all the accounting 
cases that have occurred before the Commission in the last 
15 years since I have been wdth the Commission, and I 
don’t recall of any case where we had a question involved 


157 



as to disposition from Account 146, which is miscellaneous 
and other deferred debits. We have had accounting cases 
involving disposition from other accounts in which I have 
testified as an accounting witness along with Mr. Smith. 

By Mr. Martin: 

Q. Now, I asked you with particular reference to Account 
146 and, frankly, I wanted to establish whether or not 
either as a witness or whether you had any direct contact 
or knowledge within the Commission of problems arising 
under the application of Account 146 of your FPC, and, 
if I understood your testimony correctly, it was “no.” A. 
No, but I have had, I think, from time to time accounting 
questions that have come up, but not in formal proceed¬ 
ings, where Account 146 was involved. 

Q. In other words, not in a proceeding where the Com- 

[380] 

mission made an order directing the disposition of some 
such amount? A. I meant where there was a formal hear¬ 
ing in the matter. I can't recall of any case where there 
was a formal hearing where that was involved. 

Q. Mr. Rainwater, if you assumed that the operations 
of The Niagara Falls Power Company under the contracts 
with Aluminum Company of America had been yielding a 
return comparable with other business of The Niagara 
Falls Power Company would you on that assumption 
recommend that the $1,500,000 payment be charged to 

[382] 

Account 271, Earned Surplus? * * * # * A. Yes, 

sir, I would. 


383 


By Mr. Martin: 

Q. Now, could you elaborate on that answer and explain 
your reasons for it, just as you were asked on direct 
to explain your “yes” and “no” replies to Mr. Goldberg? 
A. Because I would still view it as being chargeable to the 
fiscal year in which the payment was made, and as such, 
unless it applies to future periods, I wouldn’t consider it as 
an item properly to be deferred and spread over future 
operations. 

Q. Does your last answer disregard the change in 
revenues and earnings to The Niagara Falls Power Com¬ 
pany resulting from the substitution of the alternating 
current generators after the Aluminum Company ceased 
to utilize mechanical horsepower there? A. No, sir, I 
don’t believe so. 

Q. In other words, your testimony is that the charge 
should be made to earned surplus, even though the pay¬ 
ment of $1,500,000 by Niagara Falls to Alcoa be assumed 
to have yielded a definite improvement in earnings to The 
Niagara Falls Power Company? A. Yes, because I still 

[383] 

don’t see, on the basis of that change in assumption, that 
that would make it an operating expense. In order to 
make it an operating expense for future periods there 
would have to be other facts. 
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[443] 


Niagara Mohawk Power Corporation 


Generation From A.C. *Units No. 11, 12, 13, 14,15 
Schoellkopf Station, Niagara Falls, Installed in 1949 


Kilowatthours 


1949 


March . 

4,298,200 

April . 

.. 20,796,200 

Mav . 

.. 30,736,500 

June . 

.. 29,546,000 

July . 

.. 30,042,200 

August . 

.. 31,024,100 

September ... 

.. 27,69S,900 

October . 

... 30,035,500 

November . 

... 29,527,000 

December . 

... 30,513,000 

Total . 

... 264,217,600 


1950 


January . 

.. 30,944,000 

February . 

.. 27,564,000 

March . 

.. 30.S67.000 

April . 

.. 29,740,000 

Mav . 

.. 31,265,000 

June . 

.. 30,051.000 

Julv . 

30.775,000 

August . 

.. 30,745,000 

September ... 

.. 29,715,000 

October . 

.. 30,$46,000 

November .. 

.. 29,702.000 

December . 

.. 30,S71,000 

Total . 

... 363,085,000 


Units Placed in Service 


No. Date 

11 . March IS, 1949 

12 . March 24, 1949 

13 . March 31, 1949 

14 . April 11, 1949 

15 . Mav 1, 1949 


* These units replaced 5 D.C. generating units owned by Aluminum Company 
of America. 
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EXHIBIT 6 
[448] 

Price, Waterhouse & Co. 

56 Pine Street 
New York 5 
June 21, 1949 

Mr. George J. Brett, Vice President and Controller 

Niagara Hudson Power Corporation 
Syracuse, N. Y. 

Dear Sir: 

Tn accordance with your request we have reviewed 
the agreement dated March 7, 1947 by and between 
Aluminum Company of America and The Niagara Falls 
Power Company for the purpose of advising you as to 
the accounting treatment of the $1,500,000 payment made 
by the Niagara company under the terms of the agree¬ 
ment. Such payment was made by Niagara in consid¬ 
eration of the surrender, transfer, conveyance, delivery 
and release by Aluminum of all rights, grants, interests 
and easements in or relating to lands, mechanical and 
electrical power under the terms of the seven agreements 
with amendments which are described in the contract. 

Tt is our understanding that the Court of Appeals of 
the State of New York in a case entitled “Matter of 
Aluminum Company of America vs. Milo R. Maltbie et 
al” 2S9 N. Y. 357, has held Aluminum to be a lessee from 
Niagara of real property, with appurtenant and expressly 
granted rights in Aluminum to take mechanical power 
from the hydroelectric equipment of Niagara and that 
the leases of land and mechanical power subsisting under 
the various agreements as supplemented and modified 
according to their terms and provisions would have con¬ 
tinued in force until May 1, 1967. 
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Under the terms of the contract dated March 7, 1947 
the Niagara company, in consideration of $1,500,000, 
obtained a voiding of the leases of real property as well 
as a voiding and release of the appurtenant rights previ¬ 
ously held by Aluminum to take mechanical power. The 
voiding of these leases was obviously necessary to obtain 
the use of foundation sites for the new sixty-cycle gen¬ 
erators which Niagara wished to install in its hydroelectric 
plant and to obtain for its own use the mechanical power 
necessary to operate the generators. The cost of 
$1,500,000 clearly does not relate to the past but is a capital 
expenditure incurred for the benefit of future operations. 

From a strictly theoretical viewpoint we believe that 
there are grounds for regarding the $1,500,000 as a joint 
consideration which would represent, in part, tangible 
structural costs of the new installation and the remainder 
would represent the cost of mechanical power obtained 
for Niagara’s use over the remaining term of the con¬ 
tracts ending May 1, 1967. We doubt that any useful 
purpose would be served by making such an allocation. 
Accordingly, we believe that the company should have 
the option of accounting for the item by the following 
alternative methods: 


[449] 

(1) As a charge to electric plant account “structures 
and improvements.” In this connection ref¬ 
erence is made to plant instructions, 101.3-10 
of the Uniform System of Accounts prescribed 
by the Federal Power Commission and No. 10 
of the system prescribed by the Public Service 
Commission of New York, wherein it will be 
noted that item No. IS under Items of Cost for 
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Buildings is “Leases, voided upon purchase, 
to secure possession of structures.” 

(2) As a charge to deferred debits to be amortized 
over the period ending May 1, 1967 by ratable 
charges to operating expense. If this treat¬ 
ment is followed we believe that the proper 
expense account is “Water for power.” 
(F.P.C. account 101.717 BA, P.S.C. of N. Y. 
account BA 717). 

We understand that the United States Treasury Depart¬ 
ment has executed a closing agreement which states that 
the item is a capital expenditure and approves amortiza¬ 
tion in accordance with the second method for purposes 
of federal income taxes. For this reason, and also because 
it is more conservative of the two methods, we likewise 
prefer the amortization of this cost over a period ending 
in 1967. 

Yours very truly, 

Price, Waterhouse & Co. 
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EXHIBIT 10 

[453] 

Considerations pertaining to 

Alcoa-Niagara Falls Power Company Contracts 

March 14, 1944 

[457] 

The Niagara Falls Power Company is obligated under 
contractual agreements which are not subject to the juris¬ 
diction of the New York Public Service Commission to 
supply a large block of power to Alcoa at a relatively low 
price for a period of twenty-three years. This memoran¬ 
dum attempts to deline some of the considerations in¬ 
volved in a cancellation of these agreements. As of this 
date it would appear that the agreements are a valuable 
asset of Alcoa but it is potentially possible that conditions 
may develop in the future that will convert them into a 
liability. There are so many uncertainties and unknows 
as to what the future holds, that it is impossible now to 
reach a sound basis for negotiating the cancellation of the 
contracts. It is probable that at this particular time, Alcoa 
may place an unduly high value on the contracts, higher 
than will be warranted with a further national curtailment 
of aluminum production now under way. 

Some of the uncertainties and unknowns which may com¬ 
pletely alter the situation are indicated in the following 
questions. Does the Federal Power Commission have 
jurisdiction over these contracts? Will New York State 
ultimately impose a rental charge on the Power Company 
for the utilization of 15,100 cfs. diversion from the Niagara 
"River and thus increase the cost of power to Alcoa? What 
will be the trend of regulated rates of the Power Company 
in years to come? Can the Power Company survive as a 
private enterprise? What will be the post war market for 
aluminum 9 Will the new plastics and magnesium make 
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[458] 

substantial inroads on the aluminum market in the post 
war period? Is Alcoa’s Niagara Falls plant a high cost 
or low cost plant in respects other than the cost of power? 
Are the other numerous plants which have been con¬ 
structed in the last two or three years more efficient and 
is there a likelihood that Alcoa’s Niagara Falls plant may 
be closed down in the post war period? It ceased opera¬ 
tion during several years of the depression. Are Alcoa’s 
leases of plants constructed by Defense Plant Corporation 
so favorable that it may take over some or all of these 
plants in the post war period and shift operations to them? 
Will the St. Lawrence be developed and will it make low 
cost power available to Alcoa at Massena? Are Alcoa’s 
power contracts with Bonneville Power Authority and 
TV A, and other costs in those localities, as favorable as 
at Niagara Falls? Will Alcoa’s tremendous development 
in Canada with United States money to be repaid in alumi¬ 
num (newspaper stories) result in curtailment of alumi¬ 
num production in United States? Will the present cur¬ 
tailment of aluminum reduction because of what now 
appears to be an over expansion of capacity be accelerated 
in the future? The answers to these questions have an 
important bearing on any consideration to be passed for 
the cancellation of the contracts between the Power Com¬ 
pany and Alcoa. 

Alcoa-Niagara Falls Power Company Contracts 

There are five contracts covering delivery of power by 
the Power Company to Alcoa all of which expire April 30, 
1967. These contracts collectively provide: 
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Horse Rate Amount 
Power per HP per Year 


1. Power Company shall supply and Alcoa 

shall take and/or pay for (except as 
provided in 4 and 5 below) firm power 
in the amount of. 

2. Alcoa may take, so long as it is obli¬ 

gated to pay for 49,000 HP, additional 
power in the amount of. 

Total . 

3. By supplemental letters in April L924, 

Power Company recognized that Alcoa 
could not always strictly limit its taking 
to 52,000 HP and thereafter it permitted 
Alcoa to take an additional 250 HP 
(total 52,250 HP) at $8.00 per horse¬ 
power-year, provided that in the event 
Alcoa took more than 52,250 HP, the 
excess over 52,000 was to be paid for at 
the rate of $16.00 per horsepower per 
year. In the year 1943 the excess over 
52,000 HP taken by Alcoa was a 
monthly average of. 


49,000 

$8.00 

$392,000 

3,000 

8.00 

24,00(3 

52,000 

$8.00 

$416,000 


164 8.00 


1,31$ 


Total . 52,164 $S.OO $417,31 


4. In case Alcoa suspends the operation of all or part 
of its works by reason of strikes, depression in busi¬ 
ness, or other justifiable causes it may, upon three 
months’ prior notice to Power Company, suspend the 
taking of part or all of the power for any length of 
time but for not less than three months. In this event, 
it is obligated to pay for the suspended power at the 
rate of $5.00 per horsepower-year instead of $8.00. 
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(Alcoa has availed itself of this provision a number 
of times and during the depression years, 1932-1935, 
closed down completely.) 

5. Alcoa, upon five years’ prior notice, may cancel the 
taking and paying for one-half of the power; thereafter 
on a similar five years’ notice it may cancel the taking 
and paying for the remaining one-half of the power. 

6. Article XV of the November 20, 1905 contract pro¬ 
vides that “in case . . . the taking or using of 

water of the Niagara River for development of power 
is subjected to the payment of a tax, cost or charge 
of any kind, whether by Federal, State or municipal 
authority, so that the furnishing of power hereunder 
is made more expensive . . . then and in such case 
the amount of such tax or taxes, cost or charges, to the 
extent to which the same may be a charge or expense 
upon the power which may be furnished hereunder 
. . . shall be paid by” Alcoa and be considered as 
a part of the rental. 

[460] 

7. The power delivered by Power Company under these 
contracts is mechanical power measured on the shafts 
connecting the hydraulic turbines to direct current 
generators. Alcoa owns, operates and maintains these 
generators and all electric equipment but, pursuant to 
Article VI of the November 1, 1922 agreement, the 
Power Company reimbursed Alcoa for one-half the 
cost of five 5000 kilowatt DC generators installed 
shortly after that date. 

Mr. M. M. Schratz, an accountant with Alcoa, testified 

before the Public Service Commission in Case 9186 that 


167 




460 (contd.) 


Exhibit 10 


Alcoa’s investment as of June 30, 1937 in direct current 
equipment, consisting of five 3,540 kilowatt DC generators 
and five 5,000 kilowatt DC generators, together with other 
electric equipment and cables for transmission to Alcoa’s 
plant, was $529,081.65 of which Power Company reim¬ 
bursed Alcoa for one-half of the cost of the five 5000 kilo¬ 
watt DC generators in the amount of $141,059.39, leaving 
a net investment by Alcoa of $388,022.26. 

In addition to the payments which Alcoa makes to 
Power Company for mechanical power, it also reimburses 
Power Company, pursuant to paragraph 6 above, for a 
proportionate part of $87,799.50, the annual payment 
which Power Company now makes to the United States 
for administration of The Federal Water Power Act. Also 
Alcoa incurs the expense of operating and maintaining its 
own direct current electrical equipment, depreciation 
thereon and loss of interest on its investment. 

These added costs to Alcoa, over and above the cost of 
power itself, are estimated as follows: 


Annual Costs 

Payment by Alcoa to Power Company to reim¬ 
burse Power Company for part of payment 
by it to United States for administration of 


The Federal Water Power Act, approxi¬ 
mately . $11,200 

Operation and Maintenance of DC equipment, 

estimated . 10,000 

Depreciation. 8,000 

Interest at 4% on $388,022 . 15,500 


Total with interest (a) 4 % . $44,700 

Total with interest (a> 6% . $52,500 

Total with interest (a) 8% . $60,200 
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Conversion factors 

The measurement of mechanical power delivered by 
Power Company to Alcoa is accomplished by measuring 
the output of Alcoa’s DC generators to which is added the 
losses in those generators. It was agreed between repre¬ 
sentatives of the Power Company and Alcoa in 1928 that 
the average efficiencies of the DC generators is 94.28%. 
Thus one horsepower is considered to be the equivalent of 
.7033 kilowatts determined by the following formula: 

1 HP X .746 Kw/HP X .9428 Eff. = 0.7033 Kw. and one 
kilowatt of DC power is considered to be the equivalent of 
1.4218 HP. 

Accordingly: 

52,000 HP = 36,573 Kw of DC power 
49,000 HP = 34,462 Kw of DC power 
The Niagara Control Board rating tables show that 
it requires: 

2,558 Cfs. for 52,000 HP (or 36,573 Kw of DC) 
2,425 Cfs. for 49,000 HP (or 34,462 Kw of DC) 

Worth of Contracts to Alcoa based on Comparison 
of Cost of Power under contract with Cost of 
Power under filed rate schedule 

One indication of the worth to Alcoa of its contracts for 
the purchase of power from the Power Company is the 
present worth of the savings which it effects in its power 
bill under the contracts ($8.00 per liorsepow’er-year plus 

the additional costs estimated on page-) as compared 

with what the cost of power would be under the Power 
Company’s filed rate schedule ($2.23 per kilowatt-month 
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for alternating current service). Such a present worth 
computation assumes that the present filed rate of $2.23 
per kilowatt-month will be available for direct current 

[462] 

service and will remain in effect for the 23 year period 
yet remaining under the Alcoa contract. Furthermore it 
assumes that the Niagara Falls plant of Alcoa will be 
operated continuously during that period. Under these 
conditions the following table shows that the present 
worth of savings to Alcoa, assuming it requires 52,000 
horsepower per year for 23 years, ranges from $5,210,000 
■with money worth 8%, to $7,700,000 with money worth 
4%. These figures indicate the maximum worth to Alcoa. 


Annual Cost 
to Alcoa for S2000 Hp 


Present 

Worth 

Basis 

(36573 Kw) Under Contract 

Annual 
Cost Under 
Filed Rate 
$2.23/Kw 

Annual 
Savings 
to Alcoa 

Present 

Worth 

$8.00/Hp 

Added 

Costs 

Total 

4% 

$416,000 

$ 44,700 

$460,700 

$978,700 

$518,000 

$7,700,000 

6 % 

416,000 

52,500 

468,500 

978,700 

510,200 

6,280,000 

8 % 

416,000 

60,200 

476,200 

978,700 

502,500 

5.210,000 


If it be assumed that Alcoa will require 49,000 horse¬ 
power per year for 23 years, the firm power under the 
contract, instead of the 52,000 horsepower which it is pres¬ 
ently taking, the present worth of the savings under the 
8% and 4% bases are $4,S70,000 and $7,200,000 as set 
forth in the table below: 


Annual Cost 
to Alcoa for 49000 Hp 

_ (34462 Kw) Under Contract Annual 

Present - Cost Under Annual 


Worth 

Basis 

$8.00/Hp 

Added 

Costs 

Total 

Filed Rate 
$2.23/K\v 

Savings 
to Alcoa 

Present 

Worth 

4% 

$392,000 

$ 44,700 

$436,700 

$922,200 

$485,500 

$7,200,000 

6 % 

392,000 

52,500 

444,500 

922,200 

477,700 

5.870,000 

8 % 

392.000 

60,200 

452,200 

922,200 

470,000 

4,870,000 
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Contracts may be a liability to Alcoa 

During the last three or four years there has been a 
tremendous increase in the production of aluminum. Great 
plants have been erected in the States and in Canada. 
Newspaper accounts refer to the tremendous stocks 

[463] 

of aluminum that have been built up; a number of these 
plants (not Niagara Falls) have curtailed and are cur¬ 
tailing production. Will the market for aluminum in the 
post war period be of such magnitude as to fully utilize 
the productive capacity which has been created to meet the 
war requirements? If not, then some of the plants will be 
closed down and presumably those that cease operation 
will be the least efficient. 

If the Niagara Falls plant of Alcoa falls in this cate¬ 
gory then possibly Alcoa may, at that time, desire to cancel 
its contracts with the Power Company. During the depres¬ 
sion years, 1932 to 1935, the Niagara Falls plant was 
closed down and during that period Alcoa paid the Power 
Company, as provided in the contract, $245,000 per year 
($5.00 per horsepower for 49,000 HP). As previously 
stated it can cancel its contracts by giving five years’ 
notice to cancel one-half its requirements, following which 
it must give another five years’ notice to cancel the re¬ 
maining half. Thus if Alcoa desired to cancel the con¬ 
tracts with the Power Company and close its Niagara 
Falls plant, it would be required to pay the Power Com¬ 
pany $245,000 per year for the first five years plus a pro¬ 
portionate part of the payment by Power Company to the 
IT. S. Government for administration of the Federal Water 
Power Act, approximately $11,200 per year, or a total of 
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$256,200. In the second five years it would have to pay 
one-lialf that amount, or $12S,100 per year. Conceivably 
Alcoa might be willing to make a lump sum payment to 
the Power Company to void the contracts. The present 
worth of these annual payments ranges from $1,372,000 
with money at 8% to $1,612,000 with money at 4%, as 
shown in the table below: 


Present 

Worth 

Basis 

Annual 
Payments 
by Alcoa 
first 5 years 

Present 

Worth 

Annual 
Payments 
by Alcoa 
second 5 years 

Present 

Worth 

Total 

Present 

Worth 

4 % 

6 % 

8% 

$256,200 

256,200 

256,200 

$1,144,000 

1.080,000 

1,024,000 

$128,100 

128,100 

128,100 

$468,000 

405,000 

348,000 

$1,612,000 

1,485,000 

1,372,000 


[464] 

Worth of Contracts to Alcoa based 
on Cost of Power from Bonneville 

A further indication of the worth to Alcoa of its Niagara 
Falls power contract is had in a comparison of the cost of 
power at Niagara Falls with the cost of power elsewhere. 

On December 20, 1939 Alcoa entered into a contract with 
the Bonneville Power Administrator for 32,500 kilowatts 
of alternating current power, delivered at 13,S00 volts, at 
a price of $17.50 per kilowatt-year. The term of the con¬ 
tract is 20 years and the price is subject to adjustment 
once in every five years. It also provides for temporary 
curtailment from time to time, but not exceeding an aggre¬ 
gate of five years in the 20 year term, during which 
periods of curtailment Alcoa must pay at the rate of $8.75 
per kilowatt-year for the amount of power curtailed. 

The 52,000 horsepower which Alcoa purchases from 
Power Company yields to it 36,573 kilowatts of direct cur¬ 
rent power. Giving effect to transformer and rectifier 
losses, Alcoa would have to purchase about 39,723 kilo- 
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watts of alternating current power to develop the same 
amount of direct current power which it obtains from the 
Power Company. Under the Bonneville Power contract 
this amount of alternating current power at $17.50 
amounts to $695,153 per year. The comparable figure 
under the Niagara Falls contract is 52,000 horsepower 
at $8.00, or $416,000, to which must be added the propor¬ 
tionate part of the payment by the Power Company to the 
United States Government for administration of the Fed¬ 
eral Water Power Act, approximately $11,200 per year, 
or a total of $427,200. The present worth of the annual 
savings to Alcoa for 23 years under the Niagara Falls 
Power Company contract ranges from $2,780,000 with 
money at 8% to $3,9S0,000 with money at 4% as set forth 
in the following table: 

[465] 

Annual Cost to Alcoa 


Present 

for 52.000 HP (36.573 

Comparable 



Worth 

Kwof DC) at 

Cost at 

Annual 

Present 

Basis 

Niagara Falls 

Bonneville 

Savings 

Worth 

4 7c 

$427,200 

$695,153 

$267,953 

$3,980,000 

67c 

427.200 

695,153 

267,953 

3.290.000 

8 7c 

427.200 

695.153 

267,953 

2.780.000 

The 

contract above 

referred to 

is between 

Bonneville 


and Alcoa and involves 32,500 kilowatts. On February 18, 
1942 Bonneville entered into a contract with Defense Plant 
Corporation for the supply of electric service to the Trout- 
dale, Oregon Aluminum Reduction Plant. It is for 97,500 
kilowatts of AC power, at 13,S00 volts delivery, at the 
same price of $17.50 per kilowatt-year. It is for a period 
ending not later than August 19, 194S but with extension 
provisions. The contract refers to a lease agreement be¬ 
tween Defense Plant Corporation and Alcoa, and the indi¬ 
cations are that Alcoa, upon termination of the lease 
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agreement, probably lias some option to take over the 
plant from Defense Plant Corporation. In that event 
Alcoa will have the privilege of purchasing power from 
Bonneville to operate this plant at $17.50 per kilowatt- 
year, subject to price adjustment every five years. 

Worth of Contracts based on 

Cost of Forcer from TV A 

On July 20, 1937 Alcoa entered into a twenty year con¬ 
tract with the TVA cancellable upon five years’ notice 
by either party to the other. The contract provides for 
30,000 kilowatts of ‘‘firm power” at $60,000 per month 
($24.00 per kilowatt-year) and for 30,000 kilowatts of 
“run-of-stream” secondary power at $1,S00 per day 
($21.90 per kilowatt-year). TVA may suspend the deliv¬ 
ery of “run-of-stream” power but shall make such power 
available at least 75% of the time in any consecutive ten 
years. Contract contains provisions for abatement in case 

[466] 

of suspension of “run-of-stream” power. Power is in the 
form of 3 phase, A.C. 60 cycle and at a voltage of 154,000 
volts. 

Alcoa requires about 39,723 kilowatts of AC power to 
develop the same amount of D.C. power which it obtains 
from the Power Company at Niagara Falls. Under the 
TVA contract this amount of A.C. power (30,000 kilowatts 
at $24.00 and 9,723 kilowatts at $21.90) would cost $932,- 
934. The comparable figure in Niagara Falls is $427,200 
(52,000 HP at $8.00 plus approximately $11,200, Alcoa’s 
proportionate part of the payment by Power Company to 
the United States for administration of the Federal 
Water Power Act). The present worth of the annual sav- 
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ings to Alcoa for 23 years under the Niagara Falls Power 
Company contract ranges from $5,250,000 with money at 
8% to $7,520,000 with money at 4%, as set forth in the 
following table: 

Annual Cost to Alcoa 

Present for 52,000 HP (36,573 Comparable 


Worth 

Kw of DC) at 

Cost at 

Annual 

Present 

Basis 

Niagara Falls 

TVA 

Savings 

Worth 

4 7c 

$427,200 

$932,934 

$505,734 

$7,520,000 

6% 

427,200 

932,934 

505,734 

6,240,000 

8 7r 

427,200 

932,934 

505,734 

5,250,000 


On October 17, 1940, Alcoa entered into another con¬ 
tract with the TVA continuing to June 30, 1952, but can¬ 
cellable upon one year’s notice by either party to the 
other, for 80,000 kilowatts of “firm power” at $200,000 
per month. This is equivalent to $30.00 per kilowatt-year 
which probably accounts for the one year cancellation 
clause. 

Other Contracts 

Defense Plant Corporation has constructed a number of 
aluminum reduction plants in various parts of the country 
and has contracted for their operation with Alcoa. The 
power supply in these plants averages from 6 mills per 

[467] 

kilowatt-hour upward. Some have been closed down in 
the last few months; others have greatly curtailed 
operation. 

Effect on Alcoa contracts of 
Rental Charge for 15J00 cfs. 

In the foregoing, no consideration has been given to the 
possibility that New York State may impose a rental 
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charge for the utilization of the first 15,100 cfs. of diver¬ 
sion out of the total 20,000 cfs. from the Niagara River. 
If such a charge is ultimately imposed, Alcoa will be re¬ 
quired to reimburse the Power Company for a propor¬ 
tionate part of such charge in accordance with Article XV 
of the November 20, 1905 contract (see page 3). 

Alcoa has recognized its obligations under this Article 
since 1921 when the Power Company was licensed under 
the Federal Water Power Act. During this entire period, 
including those years when Alcoa’s plant was closed down, 
it has reimbursed the Power Company for a proportionate 
part of the payments which the Power Company has made 
to the U S Government for administration of that Act. 
Up until 1937 all customers—whose contracts contained a 
clause providing for the passing on to the customer of 
taxes, costs or charges by Federal, State or municipal 
authority similar to Article XV of the Alcoa contract— 
reimbursed the Power Company for their proportionate 
shares of such charges. Since 1937 all customers, except 
Alcoa, have been supplied under the provisions of a filed 
tariff. The tariff was designed to absorb in the rates the 
payment required to be made by the Power Company to 
the U S Government for the administration of the Federal 
Water Power Act and to absorb also the rental charge 
required to be paid to New York State for the diversion of 
the last 4,900 cfs. out of the 20,000 cfs. diverted from the 
Niagara River. Inasmuch as Alcoa does not take under 

[468] 

the tariff but continues to take under its contracts with 
the Power Company, it is the only remaining customer 
which reimburses the Power Company directly for its pro¬ 
portionate part of the charge for administration of the 
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Federal Water Power Act. Since its contracts are for 
power developed out of the first 15,100 cfs. of diversion, 
and not out of the last 4,900 cfs., it has not been required 
to reimburse the Company for any part of the rental paid 
by the Company to New York State for the diversion of 
this last 4,900 cfs. But if a rental be imposed on the first 
15,100 cfs., Alcoa will be required to reimburse the Power 
Company for a proportionate part thereof. 

Under the provisions of the Federal Water Power Act 
the Power Company pays to the U S Government for the 
administration thereof, $87,799.50 per year. This figure in 
turn is 25^ per HP of the rated capacity of the plant, 
determined as provided in the Federal Power regulations, 
with a diversion of 20,000 cfs. As previously set forth 
herein 2,558 cfs. is required to develop 52,000 HP for 
Alcoa; and 2,425 cfs. is required to develop 49,000 HP. 
When Alcoa takes the full 52,000 HP it reimburses the 
Power Company 2,558/20,OOOths of the $87,799.50 payable 
by the Power Company to the U S Government; when 
Alcoa takes 49,000 HP, or less, it reimburses the Power 
Company 2,425/20,OOOths of the charge. During the de¬ 
pression years, when Alcoa was completely shut down, it 
reimbursed the Power Company on the basis of a mini¬ 
mum taking of 49,000 HP. 

The same principle should be adopted in passing on to 
Alcoa its share of any rental charge ultimately imposed 
by New York State on the diversion of the first 15,100 cfs. 
Inasmuch as the power supplied to Alcoa is developed out 
of the first 15,100 cfs., and since no part of the rental paid 
by the Power Company to the State for the 4,900 cfs. is 
passed on to Alcoa, Alcoa when taking 52,000 HP should 
reimburse the Power Company 2,558/15,lOOths, or 16.94%, 


177 


469 


Exhibit 10 


[469] 

of any rental charge for the 15,100 cfs. Furthermore, 
when Alcoa is taking 49,000 HP or less, it should reim¬ 
burse the Power Company 2,425/15,lOOths, or 16.06%. 

If the State should ultimately impose a rental charge of 
$1,500,000 on the diversion of 15,100 cfs., Alcoa’s share 
thereof should be $254,000 per year when taking 52,000 
HP. If the taking is 49,000 HP or less, Alcoa’s share of 
the rental should be $241,000. 

Thus the worth to Alcoa of its contracts with the Power 
Company is a decidedly important function of the ulti¬ 
mate disposition of the matter of the rental charge for the 
first 15,100 cfs. If such overall charge should happen to be 
$1,500,000 it would mean an annual increase of close to 
$5.00 per HP (approximately $7.00 per Kw) to Alcoa, an 
increase of over 60% on its power bill. 

The filed tariff provides for passing on to the Compa¬ 
ny’s customers taking thereunder, a proportionate part of 
any rental charge imposed on the 15,100 cfs. For each 
kilowatt of power sold, the amount to be passed on each 
month is l/3,500,000ths of the charge. Accordingly, with 
a rental of $1,500,000 the monthly charge therefor would 
be 42.9^, equivalent to $5.15 per kilowatt-year. 

Effect of $1/100,000 Rental Charge 
on Present Worth Computations 

Referring back to page 6 and giving effect to an as¬ 
sumed $1,500,000 rental charge, the present worth of sav¬ 
ings to Alcoa under the contracts as compared with the 
filed tariff, assuming it requires 52,000 HP per year for 
twenty-three years, ranges from $4,530,000 with money at 
8% to $6,720,000 with money at 4%, as set forth in the 
following table: 
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Annual Cost to 

Annual Cost 




Alcoa for 

Under Filed 




52,000 HP 

Rate 



Present 

including 

$2.23/Kw/Month 

Annual 


Worth 

$254,000 for 

plus 42.9< for 

Savings 

Present 

Basis 

Rental Charge 

Rental Charge 

to Alcoa 

Worth 

47c 

$714,700 

$1,167,000 

$452,300 

$6,720,000 

67c 

722,500 

1,167,000 

444,500 

5,470,000 

87c 

730,200 

1,167,000 

436,800 

4,530,000 

Assuming 49,000 HP 

per year for 23 

years, 

the present 

worth is 

as follows: 





Annual Cost to 

Annual Cost 




Alcoa for 

Under Filed 




49,000 HP 

Rate 



Present 

including 

$2.23/Kw/Month 

Annual 


Worth 

$241,000 for 

plus 42.9( for 

Savings 

Present 

Basis 

Rental Charge 

Rental Charge 

to Alcoa 

Worth 

47c 

$677,700 

$1,099,600 

$421,900 

$6,260,000 

67c 

685,500 

1,099,600 

414,100 

5,100,000 

87c 

693,200 

1,099,600 

406,400 

4.220.000 


If Alcoa’s Niagara Falls plant be shut down in the post 
war period and if New York State has imposed a rental 
of $1,500,000 on the use of 15,100 cfs., Alcoa in the event 
it wishes to cancel its contracts as provided therein, will 
be obligated to pay the Power Company $497,200 per year 
in each of the first five years, made up as follows: 


49,000 HP @ $5.00. $245,000 

Proportionate part of Federal Water 
Power Act administration fee payable 
by Power Company to the U S Gov¬ 
ernment, approximately . 11,200 

Proportionate part of assumed $1,500,- 
000 rental charge payable to the State 241,000 


Total . $497,200 
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In each of the second five years Alcoa will be obligated 
to pay the Power Company approximately one-half, or 
$24S,600. The present worth of these obligations is shown 
in the table below: 


[471] 


Present 

Worth 

Basis 

Annual 
Payments 
by Alcoa 

1st 5 years 

Present 

Worth 

Annual 
Payments 
by Alcoa 

2nd 5 Years 

Present 

Worth 

Total 

Present 

Worth 

4 % 

$497,200 

$2,220,000 

$248,600 

$910,000 

$3,130,000 

6% 

497.200 

2,100.000 

248.600 

780.000 

2.880.000 

8 % 

497,200 

1,990.000 

248,600 

680.000 

2.670,000 


Under Alcoa’s contract with the Bonneville Power Ad¬ 
ministrator an amount of power equivalent to that which 
Alcoa purchases from the Powder Company, costs $695,153 
per year (see pages 8 and 9). Again assuming the $1,500,- 
000 rental charge to the State, the 52,000 HP purchased 
by Alcoa from the Power Company will cost $681,200, or 
only $14,000 less than under the Bonneville contract. If 
costs of aluminum reduction, other than power costs, are 
more favorable in the west than at Niagara Falls and if 
the post war market for aluminum is insufficient to require 
the utilization of all aluminum reduction capacity, it is not 
improbable that Alcoa will concentrate its production in 
the plants in the west 

On the other hand, if there is a substantial post war 
market for aluminum, Alcoa’s Niagara Falls plant, from 
the standpoint of power costs, is more favorable than its 
TV A plants. As previously stated (pages 9 and 10) the 
cost of power under the TVA contract, in an amount 
equivalent to that which Alcoa purchases from the Power 
Company, is $932,934. With a $1,500,000 rental charge, 
the cost at Niagara Falls will be $681,200. The present 
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worth of the annual savings to Alcoa on this basis for a 
period of twenty-three years is as follows: 


Present 

Worth 

Basis 

Annual Cost to 
Alcoa for 
52.000 HP 
(36,573 Kw 
of DC) at 
Niagara Falls 
plus $254,000 
Rental Charge 

Comparable 
Cost at 

TV A 

Annual 

Savings 

Present 

Worth 

4% 

$681,200 

$932,934 

$251,734 

$3,740,000 

6% 

681.200 

932,934 

251,734 

3.090.000 

8 % 

681,200 

932,934 

251,734 

2,610,000 



[472] 




Worth of Contracts to Power Company 

Under date of January 3, 1944, Mr. L. S. Bernstein pre¬ 
pared a report for Colonel Kelly setting forth therein esti¬ 
mates of the effect upon the Power Company’s earnings 
assuming the cancellation of Alcoa’s contracts and the 
utilization of the 52,000 HP for the generation of A. C. to 
be sold at an average of 3 mills per kilowatt-hour, which 
rate is approximately equivalent to the present filed tariff 
of $2.23 per kilowatt-month. He assumed sales of 
310,000,000 kilowatt-hours of A. C. power, approximately 
the output of Alcoa’s D. C. generators at 100% load factor. 
He estimated that it would require an investment of 
$2,150,000 in five 10,000 K-va A. C. 25-cycle generators 
together with all accessory equipment. He furthermore 
estimated that with this investment and the sale of 310,- 
000,000 kilowatt-hours at 3 mills, the net earnings after 
all taxes except excess profits taxes and therefore avail¬ 
able for interest, dividends and excess profits taxes, would 
be $439,200 per year. To compare with these estimated 
net earnings, he made an allocation to determine that part 
of the Company’s present net earnings applicable to the 
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sale of mechanical power to Alcoa under the contracts in 
the amount of $192,700. Thus his estimates show an im¬ 
provement in net earnings of $246,500 as the result of an 
investment of $2,150,000 in physical equipment and the 
sale of A. C. power under the filed tariff instead of 
mechanical power under Alcoa’s contracts. If it be as¬ 
sumed that the Company is entitled to 6% on the $2,150,- 
000 investment, or $129,000, the balance of the increased 
net earnings, $117,500, affords a basis for determination 
of the amount which Power Company can pay to Alcoa 
for the cancellation of the contracts. 

If it be assumed that the filed tariff of $2.23 per kilowatt- 

[473] 

month will remain in effect for the next twenty-three years 
and that the Company will survive as a private enter¬ 
prise for that length of time, then it might be warranted 
in paying Alcoa the present worth of the $117,500 per 
year which is $1,750,000 with money at 4%, $1,450,000 
with money at 6% and $1,220,000 with money at S%. 

It is inconceivable that Alcoa vrould be willing to accept 
$117,500 per year, or the lump sum present worth thereof, 
for the cancellation of its contracts and then continue to 
operate the Niagara Falls plant and purchase power from 
the Company at $2.23 per kilowatt-month. The contracts, 
as compaiod with the filed tariff, effect a saving of over 
$500,000 per year in Alcoa’s power bill (page 6). Even if 
New’ York State imposes a $1,500,000 rental charge for 
utilization of 15,100 cfs., the saving to Alcoa under its 
contracts is over $400,000 per year (page 14). There 
would be no advantage to Alcoa in sacrificing such savings 
for $117,500 per year. 

On the other hand, if post w’ar conditions are such as to 
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make it advisable for Alcoa to shift its operations to some 
of its other plants, it might then be willing to accept an 
offer from the Power Company or even pay the Power 
Company something to cancel the contracts. 

It seems very improbable, assuming the Power Company 
could bring about the cancellation of the contracts by a 
lump sum payment to Alcoa, that either the Federal Power 
Commission or the Public Service Commission would per¬ 
mit the Power Company to treat such payment as a fixed 
asset on which it would be permitted to earn a return. 
Probably the best that could be hoped for would be to 
treat the payment as a suspended asset to be written off 
to expense over the years. More likely, however, the 
Power Company would be required to charge the payment 
off against surplus. 


[474] 

Recommendation 

It is recommended that no effort be made to negotiate 
cancellation of Alcoa’s contracts at this time, notwith¬ 
standing the possibility that the Company may be con¬ 
fronted with serious problems by reason of the require¬ 
ments of regulatory commissions. Post w*ar conditions 
may alter this situation and at that time it may be desir¬ 
able to again explore the matter. 

By John T. Kimball 
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State of New York 

Water Power and Control Commission 


Resolution 

Adopted April 11, 1946, Fixing the 
Equitable Rental Charge to be paid 
by The Niagara Falls Power Com¬ 
pany for an Aggregate Daily Diver¬ 
sion by it of 20,000 c.f.s. of Water 
from the Niagara River. 


[545] 

Resolution 

Whereas, Chapter 46 of the Laws of 1943 provides that 
the Water Power and Control Commission “shall have the 
power to fix and determine, after a hearing held upon no¬ 
tice to the parties interested, the amount of an equitable 
rental which is hereby charged pursuant to the reserva¬ 
tion made by chapter five hundred and ninety-seven of the 
laws of nineteen hundred and eighteen, for the diversion, 
as specified in such chapter of water from the Niagara 
river in excess of a daily diversion at the rate of fifteen 
thousand one hundred cubic feet per second, and also, 
from July first, nineteen hundred and forty-three, the 
amount of an equitable rental which is hereby charged, for 
the diversion of water from the Niagara river to the ex¬ 
tent of a daily diversion at the rate of fifteen thousand 
one hundred cubic feet per second and not otherwise sub- 
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ject to the imposition of an equitable rental as specified 
in such chapter”; and 

Whereas, The Niagara Falls Power Company diverts 
water from the Niagara river to the extent of an aggre¬ 
gate daily diversion at the rate of at least 20,000 cubic 
feet per second, which it utilizes for power purposes; and 

Whereas, the Water Power and Control Commission on 
December 21, 1936, pursuant to the provisions of L. 1918, 
c. 597, by Resolution fixed an equitable rental to be paid 
by The Niagara Falls Power Company for 4900 cubic feet 
per second of water in excess of 15,100 cubic feet per sec¬ 
ond of water diverted by said Company for power pur¬ 
poses in the amount of $400,000 per year, the rental so 
fixed to obtain for a period ending January 1, 1945 and 
until such time thereafter as it may be changed or altered 
by some duly authorized agency of the State, which rental 
has obtained to this date; and 

Whereas, an equitable rental has heretofore not been 
imposed upon the diversion of the aforementioned 15,100 
cubic feet per second of water diverted by The Niagara 
Falls Power Company for power purposes; and 

[546] 

Whereas, The Niagara Falls Powrer Company com¬ 
menced an action in the Supreme Court of the State of 
New York, Albany County, on or about July 1, 1943, at¬ 
tacking the constitutionality of Chapter 46 of the Law's 
of 1943; and 

Whereas, after trial of said action, the said Court held 
Chapter 46 of the Laws of 1943 to be an appropriate and 
constitutional exercise of the power of the State over the 
waters and bed of the Niagara river (185 Misc. 696); and 
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Whereas, for the purpose of settling controversies 
which have for many years existed between the State of 
New York, the Water Power and Control Commission and 
The Niagara Falls Power Company with respect to equita¬ 
ble rental charges for water diverted by The Niagara 
Falls Power Company at Niagara Falls, a Stipulation was 
entered into by and between the Attorney-General, on 
behalf of the State of New York, and The Niagara Falls 
Power Company, which Stipulation provides as follows: 

“Stipulation 

For the purpose of settling controversies which 
have for many years existed between the State of 
New York, The Water Power and Control Com¬ 
mission and The Niagara Falls Power Company 
with respect to equitable rental charges pursuant 
to Chapter 597 of the Laws of 1918, Chapter 46 of 
the Laws of 1943 and Subdivision 13 of Section 614 
of the Conservation Law for water diverted by The 
Niagara Falls Power Company at Niagara Falls, it 
is hereby stipulated and agreed between the Attor¬ 
ney-General on behalf of the State of New York and 
The Niagara Falls Power Company as follows: 

[547] 

1. Such equitable rental shall be fixed at 
$1,100,000 per year for an aggregate daily diver¬ 
sion at the rate of 20,000 cubic feet per second and a 
maximum diversion in any calendar day not ex¬ 
ceeding said rate by more than 20% thereof, being 
at the rate of $55 per cubic foot per second per year 
for said aggregate daily diversion, for a term of 
twelve (12) years commencing July 1, 1943; pro- 
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vided, however, that the terms and provisions of 
the rate schedules and contracts of The Niagara 
Falls Power Company shall be effectively amended 
so as to eliminate therefrom any provisions which 
permit the Company to collect from its customers 
additional amounts by reason of said equitable 
rental charge. 

2. Arrears from July 1, 1943 to the date of the 
Commission’s resolution fixing the said equitable 
rental charge pursuant hereto shall be computed at 
the rate of $700,000 per year for the diversion of 
15,100 cubic feet per second (in addition to the 
charge of $400,000 per year for the diversion of 
4900 cubic feet per second heretofore imposed) and 
shall be paid by the Company one (1) month after 
the entry of judgment in the action of The Niagara 
Falls Power Company v. Bur yea, et al. as provided 
in paragraph 5 hereof. 

3. The Water Powder and Control Commission 
shall have the right to re-examine the reasonable¬ 
ness of the aforesaid rental on July 1, 1950 or 
thereafter and to readjust said rental for the bal¬ 
ance of the term. 

4. This stipulation shall become binding if and 
w’hen The Water Power and Control Commission 
after public hearing has adopted a resolution fixing 
said equitable rental as aforesaid and when the 
aforesaid changes in the rate schedules and con¬ 
tracts of the Company with respect to the elimina¬ 
tion of provisions for the collection from customers 
of any part of said equitable rental have become 
effective. 
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The Company agrees to file such changes with 
the Public Service Commission within five days 
after The Water Power and Control Commission’s 
said resolution becomes final. 

5. The decision and judgment hereto annexed in 
the action of The Niagara Falls Power Company v. 
Duryea, et al. shall not be entered until the resolu¬ 
tion of The Water Power and Control Commission, 
pursuant to this stipulation and fixing the aforesaid 
equitable rental charge, becomes final, it being un¬ 
derstood that neither party to this stipulation shall 
seek review of such resolution. 

6. The Niagara Falls Power Company agrees 
not to take any appeal from said decision and judg¬ 
ment in the case of The Niagara Falls Power Com¬ 
pany v. Duryea, et al. if the Commission fixes the 
aforesaid equitable rental in accordance with this 
stipulation. 

7. Neither this stipulation nor the attached 
form of decision and judgment in the action of The 
Niagara Falls Pmcer Company v. Duryea, et al. 
shall be availed of by either party hereto in any 
manner in any action or proceeding before any 
court or public body if the Commission fails to fix 
the aforesaid equitable rental in accordance with 
the terms and conditions of this stipulation. 

State of New York 

By Nathaniel L. Goldstein 
Attorney-General 

The Niagara Falls Power Company 

By LeBoeuf and Lamb 

Dated: March 29th, 1946.”; and 
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[549] 

Whereas, the Water Power and Control Commission 
gave due notice of a hearing to be held on August 2, 1943, 
pursuant to Chapter 46 of the Laws of 1943, for the pur¬ 
pose of fixing an equitable rental for the diversion of 
water from the Niagara river to the extent of a daily 
diversion at the rate of 15,100 cubic feet per second, which 
water theretofore had not been subject to the imposition 
of an equitable rental as specified in Chapter 597 of the 
Laws of 191S, which hearing, after adjournments taken, 
was held on October 5, 1943 and evidence submitted there¬ 
at, and which hearing thereafter, after adjournments taken 
from time to time, and upon due notice of the adjourned 
hearing, was held on April 11, 1946, and evidence sub¬ 
mitted thereat; and 

Whereas, the Water Power and Control Commission 
gave due notice of a hearing to be held on April 11, 1946, 
to consider the question of the revision and readjustment 
of the equitable rental fixed by the aforesaid Resolution 
dated December 21, 1936, for the diversion of 4900 cubic 
feet per second of water in excess of 15,100 cubic feet per 
second of water, and to fix and determine the amount of 
an equitable rental for said diversion to obtain thereafter, 
and which hearing was held on said day, and evidence sub¬ 
mitted thereat; and 

Whereas, as a result of proofs adduced, it has been 
established to the satisfaction of the Commission that the 
fair and equitable rental value of the use for power pur¬ 
poses of the 20,000 cubic feet per second of water herein¬ 
before referred to is $1,100,000. per year; now, therefore, 
be it 

Resolved, that the equitable rental to be paid by The 
Niagara Falls Power Company, its successors and as- 
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signs, to the State of New York be and the same hereby 
is fixed at $1,100,000. per year for an aggregate daily 
diversion at the rate of 20,000 cubic feet per second, and 
a maximum diversion in any calendar day not exceeding 
said rate by more than twenty per cent thereof, being at 
the rate of $55. per cubic foot per second per year for said 

[550] 

aggregate daily diversion, for a term of twelve (12) years 
commencing July 1, 1943, and until such time thereafter 
as it may be changed or altered by some duly authorized 
agency of the State, provided, however, that the terms and 
provisions of the rate schedules and contracts of The 
Niagara Falls Power Company shall be effectively 
amended so as to eliminate therefrom any provisions 
which permit the Company to collect from its customers 
additional amounts by reason of said equitable rental 
charge; and be it further 

Resolved, that pursuant to the aforesaid Stipulation the 
Water Power and Control Commission shall have the 
right to re-examine the reasonableness of the aforesaid 
rental on July 1, 1950, or thereafter, and to readjust said 
rental for the balance of the term; and be it further 

Resolved, that said rental of $1,100,000 per year be paid 
by The Niagara Falls Power Company, its successors and 
assigns, to the State of New York as follows: $550,000. 
on July 1 of each year and $550,000. on January 1, of each 
year, for the use of said waters in the preceding six 
months; and be it further 

Resolved, that the fair and equitable rental for the use 
of the aforesaid 20,000 cubic feet per second of water 
diverted from the Niagara river by The Niagara Falls 
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Power Company from July 1, 1943 to but not including 
April 11, 1946, the date of this Resolution, in addition to 
the amount already paid pursuant to the equitable rental 
fixed and determined by the Resolution of this Commission 
hereinbefore referred to, dated December 21, 1936, for the 
diversion of 4900 cubic feet per second, is $2,055,555.55, 
and the same is hereby fixed at said sum, which arrears 
shall be paid by the Company pursuant to the aforesaid 
Stipulation one (1) month after the entry of the judgment 
in the action of The Niagara Falls Power Company v. 
Duryea, et al.; and be it further 

Resolved, that the fair and equitable rental for the use 
of the aforesaid 20,000 cubic feet per second of "water 

[551] 

diverted from the Niagara river by The Niagara Falls 
Power Company from April 11, 1946 to and including June 
30, 1946, at the equitable rental fixed and determined 
herein of $1,100,000. per year, be and the same hereby is 
fixed at the sum of $244,444.42, which sum is payable on 
July 1, 1946, or one (1) month after the entry of judgment 
in the action of The Niagara Falls Power Company v. 
Duryea, et al., whichever date is later. 
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Nov. 15, 1922. 

J. E. S. Thorpe, Niagara Works 

Mr. A. V. Davis, Pittsburgh Office 

Mr. Schoellkopf called me yesterday to say that Mr. 
Cohn wished to see you to discuss the method of including 
the 3000 additional H.P. at $8.00 per MHP year, in the 
contract. Mr. Cohn wishes to use a phraseology which 
will be satisfactory to you, and at the same time safe¬ 
guard the interests of both companies. 

It has been suggested by Messrs. Schoellkopf and 
Shepard that it be written into the contract that the 3000 
H.P. is contracted for at $18.25 per MHP year, (which is 
the equivalent for the standard rate for the sale of power) 
and then a clause, stating that for the additional water 
made available by the transfer of the use of this water 
from the No. 2 to the No. 3 power house, and for the added 
expense to which the Aluminum Company of America has 
been put in order to allow the more efficient use of this 
water, the Power Company will pay to the Aluminum Com¬ 
pany the sum representing the difference between the 
$18.25 rate and the $8.00 rate, or approximately $2562.50 
a month. 

Mr. Schoellkopf stated yesterday that he would like, if 
possible, to have the sale of the 3000 H.P. at $8.00, to go 
in as a gentleman’s agreement; but I told him that we 
could not agree to this as it would be too indefinite. 

Mr. Cohn told Mr. Schoellkopf that it was going to re¬ 
quire some very careful wording to insert this in the new 


192 


Exhibit 21 


560 


agreement without the possibility of endangering the con¬ 
tract by having its validity attacked. 

[559] 

Mr. Schoellkopf asked me to be present at the meeting, 
but I would await your instructions before doing so. 

I would like to be present if satisfactory to you. 

J. E. S. Thorpe 

JEST/JMcC 
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Nov 21, 1922. 

Mr. William Hoopes, Pittsburgh Office 
Re: Direct Current Generators for No. 3 Works 

I handed Mr. Shepard the three proposals from the 
Westinghouse, General Electric and Allis Chalmers Com¬ 
panies. Mr. Shepard noted that there was no price stated 
on the Westinghouse proposal, and I told him that I under¬ 
stood it was $40,000.00 per machine. 

He wished to retain these to study them over and will 
be glad to see you Monday the 27th and will hold the day 
open for you. 

He states that they feel exactly as you do in regard to 
Brown Boveri, and so far as they are concerned, they 
would prefer not to purchase machines of these people. 

Mr. Shepard was interested in the efficiencies of the 
Allis Chalmers machines. 
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Messrs. Cohn, Schoellkopf and myself are to meet Mr. 
Davis in New York Friday to present to Mr. Davis the 
proposed new agreement. A few days ago, Mr. Cohn 
notified Mr. Schoellkopf that he would have to be ex¬ 
tremely careful in the wording of the paragraph in which 
they sell us 3000 H.P. at $S.OO per MHP. He stated that 
a recent law passed by the Legislature would force the 
Power Company to be very careful in the sale of power at 
such a rate: and it is his suggestion which I told him I 
could not entertain, but which he intends to propose to Mr. 
Davis, i.e., that we have some sort of a semi-binding ar¬ 
rangement for these 3000 H.P. a little more definite than a 

[561] 

gentleman's agreement, but not in an out and out form of 
contract. 

I told Mr. Schoellkopf I did not think he would get very 
far with Mr. Davis on this, but nevertheless, they are 
going to make a trial on the 24th. 

J. E. S. Thorpe 

JEST/JMcC 
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[562] 

March 5, 1946 

E S Bundy 
Mr Earle J Maehold 

I am attaching a sheet showing the figures on the value 
of the 2558 cfs now used in the production of mechanical 
power for the Aluminum Company at Niagara Falls. 

All of the figures are based upon the assumption that 
this amount of water will generate 310,000,000 kwhrs per 
year which will have a value of 3 mills per kwhr, or a 
total of $930,000. 

The first column at the left and the fourth column 
from the left have been put in the table for comparison. 
These two columns give the figures which were taken 
from the report dated February 5,1946. The first column 
at the left shows a total net investment of $4,500,000, 
made up of two items—$2,000,000, the present depreciated 
value of the five turbines and an allocated portion of the 
other facilities used in making the water available, and 
$2,500,000 as the cost of the generating equipment neces¬ 
sary to convert the mechanical power into 60 cycle power 
at the station bus. The fourth column from the left uses 
these same figures, except that $500,000 has been added 
to include the transmission facilities required to get the 
60 cycle power generated by the proposed new units to 
the main 60 cycle system at Harper and Gibson Stations. 
From this it will be seen that estimated value of the 
water is a maximum of $141,700, or the figures shown 
on page 4 of the February 5th report. 

The second and third columns from the left are based 
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upon the assumption that the 2558 cfs is available at the 
Niagara River entrance to the Canal. The total invest¬ 
ment includes a portion of the power canal cost corrected 
for present day construction costs, plus an extension to 
the power house for the installation of the penstocks 
and generating equipment. The figures shown in the 

[563] 

second column from the left are based upon the installa¬ 
tion of five 500 cfs units and the figures in the third 
column from the left are based upon the use of the same 
amount of water, but using it all in one large unit. 

The figures in the fifth and sixth columns from the left 
are exactly the same as those in the second and third 
columns from the left, with the exception that the latter 
two columns include the cost of the transmission facili¬ 
ties to get the generated power into the 60 cycle system. 

ESB/nb 

attachment 


Annual Value of 2558 C.F.S. 
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[566] 

Date February 5, 1946 

District Buffalo 

Subject Alcoa Mechanical Power Contracts 
From L. S. Bernstein 
To Mr. E. S. Bundy—Buffalo 


General 


Alcoa has five contracts for mechanical power totaling 
52,000 mhp as shown in the following tabulation: 


Aug. 2,1895—Apr. 30,1967 
Feb. 2,1899—Apr. 30,1967 
Dec. 27,1899—Apr. 30,1967 
Nov. 20,1905—Apr. 30,1967 
Nov. 1,1922—Apr. 30,1967 


3,200 mhp <77 $ 8.00 
3,800 mhp @ $ 8.00 
6,000 mil]) @ $ 8.00 
36,000 mhp (77 $ 8.00 
3,000 mhp @ $16.00—$S.00=$8.00 


52,000 mhp 

Of the 52,000 mhp listed above, four contracts aggregat¬ 
ing 49,000 mhp were entered into up to and including 
November 20, 1905 (about the time construction was 
started on Schoellkopf Station 3A) and one contract for 
3,000 mhp on November 1, 1922, sometime after Station 
3B was completed. Mechanical power was to be supplied 
by turbines Nos. 11 to 15 inclusive of Station 3A, and in 
the event of an emergency which would incapacitate one of 
the above units, 8,000 kw of AC power was to be furnished 
to 44 Alcoa ’* from stations 3A and/or 3B. This could be 
accomplished without installation of additional generating 
capacity, as the turbines of the electric generating units of 
these stations were capable of utilizing the water from the 
turbine of the incapacitated unit. 
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Present Mechanical Power Generation 

The amount of water used for generating 52,000 me¬ 
chanical horsepower has been fixed at 2,558 cfs and since 
the Hydraulic Power Company, upon completion of Sta¬ 
tion 3A, had the right to use 6,500 cfs, the allocation of 
investment in the properties of the Hydraulic Power 
Company for generating 52,000 mechanical hp from units 
11 to 15 inclusive, has been based on the ratio of the use 
of the water and would amount to 2,558 -r- 6,500 or 39.35%. 
Inasmuch as Fixed Capital of the Hydraulic Power Com¬ 
pany properties corrected for actual legitimate original 
cost as of March 2, 1921 and Retirement Reserve as of 
October 1, 1918 totaled $6,095,500 and $640,000 respec¬ 
tively, Net Investment of these properties on the latter 
date amounted to $5,455,500. On this basis Net Invest¬ 
ment for mechanical power generation as of October 1, 
1918 allocated to Units 11 to 15 inclusive, is estimated at 
$2,146,800 and for the year ending November 30, 1945, at 
$ 2 , 000 , 000 . 

For the year ending November 30, 1945, revenue from 
the sale of mechanical power totaled $416,600 and net 
income based upon the allocation shown in Table II 
amounted to $136,600 per annum. Net earnings (net in¬ 
come plus interest) totaled $177,900 and the rate of return 
on the net investment allocated to Units 11 to 15 inclusive 

[567] 

for mechanical power generation is estimated at 8.9%. 

Proposed Electric Power Generation 

Electrification of Units 11 to 15 inclusive contemplates 
the installation of 5 AC generators complete with gover¬ 
nors, switchboards and transformers; reconstruction of 
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station bus; and construction of an underground trans¬ 
mission system from the Schoellkopf Station to the Gibson 
Substation. Cost of above construction is estimated at 
$2,500,000. Electric generating capacity would total 37,000 
kw and generation would amount to 310,000,000 kwhr per 
annum which at 3 mills per kwhr would have a value of 
$930,000 per annum. This amount is $513,400 more per 
annum than the present revenue from the sale of mechani¬ 
cal power. 

Value of Mechanical Power Leases 

A—Determination Based Upon a 6’% Return on 
the Cost of Constructing the 5 AC Unit Project 

As previously stated, construction of the 5 AC unit 
project would increase electric revenue by $513,400 per 
annum and based upon the allocation of additional oper¬ 
ating expenses shown in Table III, additional net income 
would amount to $169,600 per annum and increased net 
earnings (net income + interest) would total $207,100 per 
annum. Since a 6% return on the cost of constructing the 
5 AC unit project would amount to $150,000 per annum, 
Net Earnings above 6% would equal $207,100 — $150,000 
or $57,100 per annum. On this basis the value of the 
mechanical power leases would amount to $57,100 or 

“06 

$95,200 per annum as shown on Table V. 

B—Determination Based Upon Present Earnings 
from Mechanical Power and a 6% Return on 
the Cost of Constructing the 5 AC Unit Project 

Present net earnings from Mechanical Power and from 
a 6% return on the cost of the 5 AC unit would total $327,- 
900 per annum as shown in the following: 
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Present Net Earnings from Mechanical Power $177,900 
Ketura on Const. Cost of 5 AC Unit Proj. 

@ 6% . 150,000 


Total Net Earnings . $327,900 

Since net earnings on the above, shown in Tables II 
and III, total $3S5,000 per annum, there would be an ex¬ 
cess of $385,000 — $327,900 or $57,100 per annum which 
would be available to amortize the mechanical power 
leases. On this basis the value of the mechanical po'wer 
leases would equal $57,100 or $95,200 per annum. 

U.b 

[568] 

C—Determination Based Upon a 6% Return on 
Net Investment in Trans. Plant, 6% Return 
on Const. Cost of the 5 AC Unit Project and 
Present Earnings from Mechanical Power 

With the completion of the 5 AC unit project all sta¬ 
tions and facilities of the Niagara Falls Power Company 
will be devoted to hydroelectric generation, transmission 
and distribution. Fixed capital, for “Trans. Plant” on 
the books of the company as of November 30, 1945, totals 
$12,054,600. Allowing 28% for retirement reserve, net in¬ 
vestment in Transmission Plant would equal $8,650,000. 

When utilizing 20,000 cfs, Schoellkopf Station electric 
generation would total 320,000 Kw and generation from 
Units 11 to 15 inclusive, 37,000 Kw. Allocation of Trans¬ 
mission Plant net investment for Units 11 to 15 has there¬ 
fore been taken as the ratio of generation from these 
units to the total station generation, or 11.58%. On this 
basis, net investment in Transmission Plant applicable to 
Units 11 to 15 inclusive, would equal 11.58% of $8,650,000 
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or $1,000,000. Inasmuch as these facilities are also used by 
present generating stations it has been assumed that this 
allocated capital cost should be divided equally and that 
$500,000 of net investment in Transmission Plant should 
be allocated as contributing to the earnings of the 5 AC 
unit project. 

Total net investment which should be considered to de¬ 
termine the value of the mechanical power leases would 
then be as follows: 


Allocated Net investment in Existing Trans¬ 
mission Plant . $ 500,000 

Estimated Cost of 5 AC Unit Project. 2,500,000 

Allocated Net Investment Mechanical Power.... 2,000,000 


Total . $5,000,000 


To provide a 6% return on the allocated net investment 
of Trans. Plant and on the construction cost of the 5 AC 
unit project, in addition to present net earnings on me¬ 
chanical power, net earnings should total $357,900 per 


annum, as shown in the following tabulation. 

Return on existing trans. plant $500,000 (a) 6% $ 50,000 

Return on const, cost of $2,500,000 ( a) 6%. 150,000 

Present net earnings from mechanical power.... 177,900 

Total net earnings . $357,900 


Inasmuch as annual net earnings from mechanical 
power and the 5 AC unit project (Table IV) amount to 
$385,000, there would be an excess of $3S5,000—$357,900 
or $27,100 per annum in net earnings per annum which 
could be used to amortize the mechanical power leases. On 
this basis, the value of the mechanical power leases would 
amount to $27,100 or $45,200 per annum. 

0.6 
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D—Determination Based Upon a 6% Return on 
Net Investment in Trans. Plant, Mechanical 
Power and Const. Cost of the 5 AC Unit 
Project 

If a return of 6% on the net investment in Trans. Plant, 
Mechanical Power, and Construction Cost of the 5 AC 
Unit Project is considered satisfactory, total net earnings 
of 6% on $5,000,000 or $300,000 per annum would be nec¬ 
essary. Since net earnings based upon the allocation 
shown in Table IV total $385,000 per annum, there would 
be an excess in net earnings of $385,000 — $300,000 or 
$85,000 per annum which would be available to amortize 
the mechanical power leases. On this basis the value of 
the mechanical power leases would equal $85,000 or $141,- 

0.6 

700, per annum. 


Conclusion 

In the foregoing determinations no consideration has 
been given to the value of the mechanical power leases to 
Alcoa which would result from the difference in cost of 
electric power to them and the prevailing filed rates sched¬ 
ules as this phase has been fully covered by Mr. John T. 
Kimball in his memo of March 14, 1944. His memo also 
points out that the value of these leases to Alcoa will be 
reduced considerably if and when the State of New York 
imposes a rental charge for the use of the remaining 15,- 
100 cfs of water, as 2558 cfs of this amount is used to gen¬ 
erate 52,000 mechanical HP for Alcoa. 

Another matter of great importance is the loss of rev¬ 
enue to the Niagara Falls Power Company during the con- 
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struction period of the 5 AC Unit Project. In the event 
that the lease should be cancelled without taking this 
matter into consideration, there could be a loss of revenue 
from the time the lease is cancelled until the new project 
is placed into operation and under present conditions it 
might involve a period of one year and a loss of approxi¬ 
mately $416,000. Even if consideration is given to this 
matter, there would be an average outage of at least 3 
months and the loss of revenue would approximate 
$100,000. This loss of revenue should be taken into con¬ 
sideration when negotiations are carried on. 

The foregoing study indicates that the value of the me¬ 
chanical power leases varies from a maximum of $141,700 
per annum to a minimum of approximately $45,200 per 
annum. A fair value for these leases appears to be $95,200 
per annum as outlined in “Determination designated A”. 
In the event that it might be desirable to negotiate for the 
purchase of the mechanical power leases by payment of a 
lump sum rather than annual payments covering a period 
of years, the present worth of the above annual payments 
for a period of 20 years with interest at 4%, 5%, 6% and 
8% are as follows: 

, Present Worth 

Annual- 


Payment 

Int. < 5 > 4% 

Int. <3>5% 

Int. (ct>6 r /r 

Int. < 0 ) 8 % 

$141,700 

$1,925,700 

$1,765,900 

$1,625,300 

$1,391,200 

$ 95,200 

1,293,800 

1,186,400 

1,091,900 

934,700 

$ 45,200 

614,300 

563,300 

518,400 

443,800 


Louis S. Bernstein 
Louis S. Bernstein 
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[571] 

February 5, 1946 

TABLE II 

Alcoa Mechanical Power Contracts 

Income Statement for Year Ending November 30, 1945 
and Mechanical Power Allocation 

« Income Statement Mechanical 

Exclusive of Power 

Emergency Power Allocation 

ixed Capital in Utility Plant . $53,449,400 

epreciation Reserve . 14,341.000 

et Investment ( Uix. Cap. less l)ep. Reserve) 


)er. Expense- — Fixed Charges c£- Taxes 


Operation Maintenance . 

Transmission & Distribution . 

Customers Accounting . 

Sales Promotion . 

Administration & (Jeneral . 

Depreciation . 

New York State Water Charge. 

Charges in Lieu of Fed. Taxes on Income 

Interest on Debt and Other Interest. 

Local Taxes . 

State Taxes . 

Total Exp. (Exel. Fed. Taxes) . 

Net Income (Before Fed. Taxes) .... 

Federal Taxes . 


Net Earnings (Net income + 

Tnt.) .1. 

Return on Allocated Mechanical Power Investment = 8.9% 


$53,449,400 ! 
14,341.000 
39,108,400 

$2,400,000 

400,000 

2,000,000 

$12,897,400 i 

$ 416,600 

$ 4,889,400 i 

$ - 

687,100 

30,500 

275,100 

— 

6,100 

300 

1,400 

— 

680,000 

32,000 

694,500 

23,000 

372,500 

— 

23,000 

— 

805,000 

41,300 

1,613,600 

72,500 

303,300 

12,400 

$10,351,000 : 

$ 212,000 

2,546,400 

204,600 

850,600 

68,000 

$ 1,695,800 : 

$ 136,600 

_ < 

<i 

$ 177,900 
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Law Offices of 
LkBOEUF & LAMB 
15 Broad Street 
New York 5, NY 


February 19, 194S 


Hon. George J. Schoeneman 
Commissioner of Internal Revenue 
12tli and Constitution Avenue, NW 
Washington 25, D.C. 

Dear Mr. Commissioner: 

The Niagara Falls Power Company (hereinafter called 
“Niagara”) is a corporation duly organized and existing 
under the laws of the State of New York and is presently 
engaged in the generation of electrical energy at Niagara 
Falls, New York. Aluminum Company of America (here¬ 
inafter called “Aluminum”) is a corporation duly organ¬ 
ized and existing under the laws of the Commonwealth of 
Pennsylvania and is presently engaged in the manufac¬ 
ture of aluminum at Niagara Falls, New York. Niagara 
was organized as a result of a statutory consolidation of 
three New York corporations effected October 31, 1918. 
Niagara and Aluminum are in no way affiliated with each 
other, directly or indirectly, through stock ownership or 
otherwise. 

Prior to October 31, 1918 certain corporate predecessors 
in interest of Niagara entered into leases of land and 
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mechanical power to Aluminum at Niagara Falls, New 
York, on August 2, 1895, February 2, 1899, December 27, 
1899, November 20, 1905, June 18, 1907, October 5, 1910, 
November 26, 1912 and July 1, 1916. Under date of Jan¬ 
uary 20, 1921 and again under date of November 1, 1922 
Niagara and Aluminum entered into agreements modify¬ 
ing various provisions of the aforementioned leases of land 
and mechanical power. As thus supplemented and modi- 

[ 608 ] 

lied, the agreements were to continue in force and effect 
until May 1, 1967. In Matter of Aluminum Company of 
America v. Maltbie et al. 289 N. Y. 357 (1942) the Court 
of Appeals of the State of New Y T ork held that under the 
aforementioned agreements Aluminum was a lessee from 
Niagara of real property, with appurtenant and expressly 
granted rights in Aluminum to take mechanical power 
from hydraulic equipment belonging to Niagara. 

On March 7, 1947 Aluminum and Niagara entered into 
an agreement (hereinafter called “1947 Executory Agree¬ 
ment”), copy of which is herewith attached, providing in 
substance for the cancellation of the aforementioned leases. 
Both Aluminum and Niagara released and surrendered to 
each other their respective rights and interests under the 
said leases and discharged each other from their respec¬ 
tive duties, obligations and liabilities existing under or 
arising from the said agreements, subject in part to the 
following terms and conditions. Niagara agreed to pay 
to Aluminum $1,500,000 in two equal installments and 
Aluminum agreed to discontinue and terminate, as of the 
end of February 1949, all taking of mechanical power and 
electrical power and energy from power plants of Niagara 
and to surrender as of March 1, 1949 possession of all 
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lands leased to Aluminum or used by Aluminum under the 
aforementioned leases. The sum of $750,000, or one-half 
of the aforementioned $1,500,000, was to be paid (and was 
so paid in March 1947) upon the execution of the 1947 
Executory Agreement. The remaining $750,000 is to be 
paid by Niagara to Aluminum on March 1, 1949. 

Paragraph Fourth of the 1947 Executory Agreement 
reads as follows: 

“Fourth: Niagara shall endeavor to obtain all 
approvals and authorizations, if any, of regulatory 
bodies or commissions having jurisdiction that are 
required in connection with the consummation of 
this 1947 Executory Agreement and shall notify 
Aluminum when any such approval or authorization 
has been obtained. In the event that all such ap¬ 
provals and authorizations shall not be obtained on 

[609] 

or before March 1, 1948 then upon written notice by 
either party to the other within fifteen days there¬ 
after or, in the event that any such authorization 
or approval shall be granted on terms or conditions 
deemed by either Niagara or Aluminum to be unsat¬ 
isfactory, then upon written notice by either party 
to the other within thirty days after the granting 
of such authorization or approval, this 1947 Execu¬ 
tory Agreement shall be void and of no effect, and 
Niagara shall be entitled forthwith to receive, and 
Aluminum shall be obligated to make, repayment of 
the sum of $750,000.00 paid by Niagara to Alumi¬ 
num at the time of the execution and delivery of this 
1947 Executory Agreement.” 
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Under date of December 19, 1947 the Federal Power Com¬ 
mission entered an order, copy of which is herewith at¬ 
tached. Under date of February 18, 1948 Aluminum was 
notified by Niagara of the issuance of the aforementioned 
order, a copy of such notification letter is herewith attached. 
No other proceedings with respect to the subject matter of 
the 1947 Executory Agreement are contemplated before any 
regulatory body or commission, either Federal or State. 

Niagara maintains its books and records and files its 
income tax returns for the calendar year on the accrual 
basis of accounting. 

Request is hereby made for a ruling as to (1) whether a 

deduction of $750,000 may be taken in computing net income 

of Niagara if it files a separate income tax return for the 

calendar year 1947 or in computing consolidated net income 

for the calendar vear 1947 if a consolidated income tax 

•» 

return is filed for an affiliated group of which Niagara is 
a member; or (2) whether, in the alternative, the afore¬ 
mentioned payment of $750,000 must be spread over the 
period beginning March 7, 1947 and ending May 1, 1967, 
the latter date being the termination date of the above- 
mentioned leases. 

In support of the position that the payment of $750,000 
should be allowed as a deduction in the calendar year 1947 
your attention is directed to Wells-Far go Bank and Union 

[ 610 ] 

Trust Company , Trustee v. Commissioner (CCA 9, 1947) 
163 F. (2d) 521. It is believed that the decision in and 
reasoning of the Wells-Fargo case are fully applicable to 
the factual situation created by the 1947 Executory Agree¬ 
ment between Aluminum and Niagara. On the strength of 
other decisions Niagara is entitled to amortize the $750,000 
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payment made in March 1947 over the period beginning 
March 7, 1947 and ending May 1, 1967. See, for example, 
Henry B. Miller v. Commissioner, 10 B.T.A. 383; Charles 
B. Bretzfelder, 21 B.T.A. 789; Harriet B. Borland, 27 B.T.A. 
338. 

It will be greatly appreciated if you could expedite your 
reply to this request so that a proper income tax return 
may be filed for the calendar year 1947 for Niagara or an 
affiliated group of which it is a member. 

An unrevoked power of attorney is on file in the Bureau 
of Internal Revenue authorizing the undersigned to act on 
behalf of Niagara in connection with federal tax matters. 

Very truly yours, 


Leo A. Diamond 

LAD:rr 

Encs. 
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October 4th, 1922. 

Memo. 

The contracts with the Aluminum Company are possibly 
subject to interference under the police power of the State 
both in respect of the rate of delivery of power received 
by them and in respect of the price paid by them. 

At the time the contracts were made it was assumed 
that the whole subject was the matter of private negotia¬ 
tions, and until an adjudication is made to the contrary, 
due respect for the sacredness of contracts justifies, as 
it seems to me, that we take the view that the service is 
not a public service and that the contracts are not to be 
disturbed at our instance. 

When, however, efforts are made by way of modification 
to make new contracts, there is at least ground for dis¬ 
tinction, and notwithstanding the possible benefits by way 
of efficiency and otherwise there are many objections from 
the legal and the accounting standpoint to the making of 
any changes in the legal statute. Particularly is that true 
pending the valuation of the properties of the Company 
by the Federal Power Commission. 

An arrangement to furnish the Aluminum Company such 
alternating current as we may -within certain limits in 
lieu of the 13,000 m.h.p. in Station 2 pending the com¬ 
pletion of the new works and waiving any claim for 
m.h.p. not delivered in Station 2 beyond the alternating 
current furnished might be justified. Further than that, 
I -would not like to make any arrangement at the present 
time. The Aluminum Company does not lease water or 
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hydraulic power; but does lease m.li.p. and it seems to 
lfie that an arrangement to increase the amount of m.h.p. 
deliverable to that Company at existing prices would 
subject us to severe criticism even though the increase 
arose out of an arrangement to which the consent of 
that Company might be necessary. From a legal and 
accounting standpoint it would be best to continue opera¬ 
tions under the existing contracts. How far the operating 
advantages would justify the modification in this arrange¬ 
ment must be seriously considered. 
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1945 

ALCOA 


Annual Report 

[620] 

Year of Victory 

The aluminum industry in this country in 1945, in com¬ 
mon with all American business, undertook its share of 
the task of converting from a war-time to a peace-time 
economy. Because of the vast expansion of aluminum- 
producing facilities for war purposes, this shift to meet 
civilian demands has created special problems for Alumi¬ 
num Company of America which had provided, in its 
own and in government-owned plants which it operated, a 
large portion of the aluminum for American-built airplanes 
and other war material so essential to the winning of the 
global flying war. 

As war contracts came to an end, the company faced 
the immediacy of reconversion and the many adjustments 
in reallocation of personnel and facilities. At the same 
time, Alcoa attacked its own special problems—to expand 
markets and find new uses for the metal, in order to 
utilize as nearly as possible its own increased facilities 
represented by an expenditure, immediately prior to and 
during the war, of approximately $300,000,000. 

Several favorable factors appear upon examination of 
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these problems. Aluminum’s price is the lowest in history. 
The downward trend in price was accelerated during the 
war, when aluminum dropped from 20 cents per pound to 
15 cents for ingot and 14 cents for pig, with relatively 
corresponding drops in the price of fabricated products. 
While future price trends for all things will depend on 
America’s success in combating inflation and abnormally 
high labor costs, aluminum should hold its improved and 
advantageous price position in competition with other 
materials. In any event, aluminum is a better metal for 
its war-time experience, the range of its usefulness in 
many fields having been widened by the development of 
new alloys, processes, and finishes. 

To compensate in part for the slackening of demand at 
the war’s end, Alcoa has set out to expand existing 
markets and to create new ones. To this end, the com¬ 
pany has already opened eleven additional sales offices, 
and expects to open several more soon—many of them in 
new territory. Developing new territory is an expensive 
operation but an essential one, and is a familiar procedure 
to Alcoa which has pioneered in so many directions 
throughout its history. The sales organization is rapidly 
being augmented by seasoned veterans of the aluminum 
business returning from war, and other qualified men have 
been selected and are being trained for sales engineering 
work. 

Aluminum production capacity in the United States at 
the end of World War IL was twice the total wo rid-wide 
consumption in 11)39, and the nation’s aluminum smelting 
facilities seven times those which existed before the war. 
Some of the government-owned facilities which were 
placed in operation at the peak of the war effort were 
constructed under the government program to meet 
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immediate demands, without regard to the possible 
economy of their peace-time operation. Plants of this 
type were located by the Government at points where 
adequate power, labor and other requirements were 
immediately available. As war needs were met and sur- 

•r 

passed, certain of these plants were closed as aluminum- 
producing units. Other government-owned plants which 
are presently capable of economical, competitive opera¬ 
tion in peace-time are being offered for sale or lease. 

At the end of 1945, the company was no longer operating 
any of the government-owned aluminum metal-producing 
or fabricating plants that it had built and operated during 
the war. The Reconstruction Finance Corporation, on 
August 30, 1945, advised the company that, effective Octo¬ 
ber 31, it would cancel its lease agreements concerning all 
the government-owned aluminum smelting plants and 
related facilities still operated by Alcoa—namely, those at 
Jones Mills, Arkansas; Los Angeles, California; Massena, 
New York; Spokane, Washington; and Troutdale, Oregon: 
and the alumina plants at Hurricane Creek, Arkansas, and 
Baton Rouge, Louisiana. On October 1, Reconstruction 
Finance Corporation also gave notice of the termination 
of lease agreements with Alcoa on all of the government- 
owned fabricating plants which were still under lease to 
the company—those at Chicago, Illinois; Phoenix, Arizona; 
Newark, Ohio; Spokane (Trcntwood), Washington; New 
Castle, Pennsylvania; Canonsburg, Pennsylvania; and 
Monroe, Michigan. These plants were closed on dates 
mutually agreed upon by the Government and the com¬ 
pany. To date, the Government has refused to lease or 
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sell to Alcoa, on any terms, any of its aluminum facilities 
on which Alcoa has made proposals. 

The key to the Surplus Property Administration's 
aluminum plant disposal program has been the operation 
of the Hurricane Creek alumina plant under conditions 
which would make available to prospective operators of 
government-owned aluminum smelting plants an additional 
large quantity of low-cost alumina, the material from 
which aluminum is smelted. The public interest in ex¬ 
pediting the Surplus Property Administration's aluminum 
disposal program, and thereby putting men to work with¬ 
out delay, was, in Alcoa's view, paramount. Accordingly, 
as 1945 ended and the new year began, Alcoa granted the 
Keconstruction Finance Corporation for use at Hurricane 
Creek, a royalty-free license under all of Alcoa's patents 
covering the process of extracting alumina from bauxite 
because of the unusually compelling public considerations. 

The Hurricane Creek plant could not be operated on a 
competitive basis without the use of Alcoa's patents. The 
processes covered by the patents effect a conservatively 
estimated saving of ten to twelve dollars a ton in the 
manufacture of alumina from low-grade bauxite. The 
patents licensed thus make low-grade Arkansas bauxite 
available as a source of alumina on a basis competitive 
with high-grade bauxite. It is therefore obvious that these 
patents are of great value, and that the company could 
not have considered giving a royalty-free license to use 
such a valuable asset except for the high public considera¬ 
tions involved. 

That Alcoa’s contribution had unlocked the last busi¬ 
ness barrier to the Government’s aluminum plant dis- 


211 ; 


Exhibit 31 


621 (contd.) 


posal program was immediately indicated by the fact 
that arrangements were concluded within a few days for 
the lease of the Hurricane Creek and Jones Mills plants 
to a competing company. In the words of the Surplus 
Property Administrator, ‘‘The Aluminum Company of 
America made an outstanding contribution to the winning 
of the war, for which this Nation should be forever grate¬ 
ful. Your public spirited action in giving the Government 
a free license under your alumina patents for use at the 
Hurricane Creek plant is of course less dramatic, but none 
the less an equally significant contribution to the winning 
of the peace.” 

Alcoa currently owns plants which have the economic 
capacity to produce approximately 650,000,000 pounds of 
aluminum per year. It is illuminating to compare this 
figure with the total national production of aluminum in 
1939, which reached 327,000,000 pounds—the highest pre¬ 
war level in history. 

As America enters the immediate post-war period the 
current economical productive capacity of the private 
aluminum producers in the United States is over a billion 
pounds per year, which is substantially in excess of present 
market demands. As markets can be expanded, this pro¬ 
ductive capacity may be absorbed and additional Govern¬ 
ment-owned aluminum facilities may enter the field to 
share the expanding volume. The aluminum market is 
also served by large quantities of scrap which must be 
absorbed. While this scrap is always competitive with 
new aluminum, from a long-range viewpoint advantages 
will result, since low-cost secondary metal provides an 
entry into many new markets where price has heretofore 
excluded the metal. 

In keeping with the company's long history of optimism 
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concerning the future, the year 1945 brought assurances 
from the management that the policy of self-financed 
expansion will continue as before. Plans were announced 
for the construction of an alumina plant in the Pacific 
Northwest, and Alcoa is confident that it is in that area 
to stay. Also planned during 1945 were expansions in the 
company’s foil-making facilities at Alcoa, Tennessee; 
Edgewater, New Jersey; and New Kensington, Pennsyl¬ 
vania. All told, the enlargement of foil-making facilities 
more than doubles the company’s manufacturing capacity 
for the commodity. 

On March 12, 1945, the United States Circuit Court of 
Appeals for the Second Circuit—sitting as a substitute 
for the Supreme Court—ruled that Alcoa does not have a 
monopoly with respect to any of the raw materials from 
which aluminum is made—namely, bauxite, alumina, and 
water power. It likewise adjudicated that Alcoa does not 
have a monopoly in the fabrication of aluminum in any 
markets. Only in the field of aluminum smelting was the 
issue of monopoly left open, to be determined after the 
Government had disposed of its war-born aluminum smelt¬ 
ing facilities. The court also ruled that the company has 
not been a party, directly or indirectly, to any cartel with 
any foreign producers for over 30 years, and that its 
relationships with Aluminum, Ltd., have been proper in 
all respects. This ruling came after eight years of liti¬ 
gation in which Alcoa (in a decision rendered by the trial 
court in 1941) had been exonerated of all charges filed 
against it by the Department of Justice. 

Other items of news interest in 1945 included Alcoa’s 
announced plans for the re-employment of returning 
veterans; the establishment of a company-wide retirement 
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plan for Alcoa’s employees; the full-scale operation of the 
new ore products laboratory at East St. Louis, Illinois; 

# * • * • 


[ 622 ] 

The future outlook for aluminum markets, both new and 
old, is promising. A new product—Alcoa roofing sheet— 
was introduced in 1945, and the potential market runs into 
hundreds of millions of pounds. In the railroad field, 1,100 
passenger cars were ordered during the past year, of which 
160 will be of all-aluminum construction (averaging 20,000 
pounds of the metal per car) and the balance will employ 
between 2,000 and 10,000 pounds of aluminum per car. A 
more general use of light alloys for railroad trucks, brakes, 
air-conditioning equipment and lighting systems is also 
anticipated. x\ number of aluminum hopper cars were 
built in 1945 for railroad use, and experimental aluminum 
refrigerator cars are under construction. 

In the automotive world, extensive use of aluminum for 
truck and trailer bodies, buses, axle housings, wheels, and 
other applications is indicated. All major airlines plan 
expansion of passenger and freight service, with aluminum 
continuing as the principal material in their new airplanes. 
More general use of aluminum in the construction of small 
aircraft is also reported. 

Marine construction companies are utilizing additional 
amounts of aluminum on fighting ships, passenger and 
cargo vessels, particularly in superstructure applications. 
One company has started work on two complete aluminum 
upper decks for cargo-passenger ships—an innovation in 
the shipbuilding industry. Quantities of new aluminum 
lifeboats and davits are being placed in service. Large- 
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scale production has started on a line of lightweight 
aluminum canoes and other small pleasure craft. 

Other fields in which aluminum is finding considerably 
increased application range from railroad locomotives to 
clothespins. In the building field the prospects are par¬ 
ticularly excellent, with aluminum roofing, sheathing, rain 
gutters and spouts, windows, Venetian blinds, screen cloth, 
and garage doors offering large outlets for the metal. 
The manufacture of refrigeration equipment, ladders, fur¬ 
niture, cooking utensils, tableware and appliances will 
doubtless utilize a noteworthy poundage of aluminum, as 
will industrial chemical equipment, truck and bus wheels, 
textile machinery, bearings, irrigation pipes, automobile 
license plates (now adopted by Connecticut, Washington, 
Virginia, and Rhode Island), and diesel engine applica¬ 
tions. 

The American Magnesium Corporation, a wholly-owned 
subsidiary of Alcoa and a substantial manufacturer of 
magnesium fabricated products, continued to enlarge its 
facilities for producing magnesium castings and wrought 
forms during 1945. New and improved techniques were 
developed for the manufacture of magnesium products, 
and the peace-time prospects for increased use of this 
metal are bright. Development of new magnesium markets 
has an important place in the plans of the Alcoa sales 
organization. 
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Aluminum Company of America 

Roy A. Hunt 

President 

Pittsburgh 19, Pa. 

July 22, 1949 

Mr. A. T. O’Neill, President 
Niagara Falls Power Company 
Niagara Falls, New York 

Dear Mr. O’Neill: 

It is not a happy event to break old and firm ties such as 
those which have linked Aluminum Company of America to 
Niagara Falls for the past fifty-four years. It was in 
1895 that The Pittsburgh Reduction Company, later re¬ 
named Aluminum Company of America, opened its “Num¬ 
ber One” Works at Niagara Falls for the production 
of aluminum. The Niagara Falls Power Company had 
just begun to harness the energy of the Falls—and elec¬ 
trical power in quantity was what our aluminum com¬ 
pany needed. Thus it was that we became the first 
industrial customer for Niagara Falls power. It took 
considerable faith in the future of our business to venture 
this expansion which seemed large at that time. 

You doubtless know much of our history at the 
Falls. Less than a year after our first plant went into 
operation, “Number Two” Works was erected and put 
to use. The markets for aluminum, which were almost 
non-existent a few years previous, were growing larger. 
In 1907 the “Number Three” Works was built and began 
to produce aluminum. “Number Three” remained in 
operation until this year. 
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Niagara Falls will always retain a warm spot in the „ 
hearts of ALCOA people. Many key men in the ALCOA 
family cut their teeth, so to speak, in our plants along 
the Niagara River. A number of executives in our or¬ 
ganization received their basic training there. And there - 
have been hundreds more—men who ladled and tapped 
and siphoned aluminum from the reduction furnaces, 
poured pigs and ingots, manufactured carbon anodes and 
performed the countless other important chores involved \ 
in producing aluminum, thereby creating the thousands of .. 
jobs that the industry now provides for America. 


[ 624 ] 

Our Niagara Works saw the birth of many important 
developments that were to influence the progress of alum¬ 
inum in industry. At Niagara we made the first use 
of hydroelectric power for aluminum production; the 
first installations of furnaces from which the metal could 
be tapped directly: the first commercial aluminum having 
sufficient purity for use in making electrical conductor 
wire. These are but a few of many such “ firsts. ” 

We have always taken pride in being a part of Niagara 
Falls’ industrial and community life. The termination 
of our operations there has been dictated by economics 
and not by any desire on our part to leave Niagara Falls. 

The cooperative relations that we have enjoyed with 
you, as well as with the other fine people and business 
organizations of the district, will be long remembered by 
everyone in our organization. We take this opportunity 
to express to you, and others to whom a similar letter 
is being mailed, our sincere appreciation for your cooper- 
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ation and courtesies during our years of operation at 
Niagara Falls. 

Cordially yours, 

Aluminum Company of America 

Roy A. Hunt 
Roy A. Hunt 

President 


EXHIBIT 33 
[625] 

The Niagara Falls Power Company 

July 27, 1949 

Mr. Roy A. Hunt, President 
Aluminum Company of America 
Pittsburgh, Penn. 

Dear Mr. Hunt: 

Your sincere and friendly letter of July 22nd is more 
than appreciated. lYe, too, feel the loss that comes with 
the breaking of the firm ties that have so intimately 
bound our two companies over the years. 

It took great courage for the early power pioneers at 
Niagara to venture so much and to risk both capital and 
reputation to develop electric power from the falling 
waters of Niagara—and it likewise took great courage 
on the part of Mr. Hall to come to Niagara Falls and to 
establish a plant for the commercial production of alumi¬ 
num. He had perfected the process and had established 
commercial promise for the metal, but I believe he stated 
that if the Niagara power project did not work out, he 
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did not know wliat could be done to make his business a 
success. However, it did and the rest of the story we 
botli know. 

We here at the Power Company are naturally sorry to 
see the Aluminum Company leave Niagara and we all 
understand the economic conditions behind your decision. 
In your leaving, however, you take with you our fondest 
recollections of the manv vears of friendlv business rela- 
tionships, as both our companies were striving to pro¬ 
duce, under the American free enterprise system, a better 
place in which to live and work. I think we both have 
done a good job. 


Sincerely, 


A. T. O’Neill 
President 
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Attached is statement showing sales of electric energy 
by Niagara Mohawk Power Corporation, or a predecessor 
in name, to St. Lawrence River Power Company, a 
wholly owned subsidiary of Aluminum Company of 
America, located at Massena, New York, for the years 
1945-50. 

Niagara Mohawk, since December 13, 1950, has sold 
electric energy to Alcoa for aluminum stockpile purposes 
at a rate somewhat in excess of 8.25 mills per kilowatthour 
and presently Alcoa is taking approximately 50,000 kilo¬ 
watts for its stockpile operation. 

Alcoa paid a rental of $4700 per year for use of the 
site on which its reduction plant was located adjacent 
to the Schoellkopf Station of The Niagara Falls Power 
Company. 

Alcoa paid one-half of the taxes on the land on which 
its reduction plant was located at Niagara Falls and all 
of the taxes on the plant itself and improvements thereto. 
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[In lieu of printing all of the contracts under which 
Petitioner sold mechanical power to ALCOA, the par¬ 
ties stipulate that the contract of November 20, 1905, 
printed below, may be taken as generally representa¬ 
tive of the first four contracts under which a total of 
49,000 mhp were contracted for at a price of $8 per 
mhp per year. The first four contracts are referred 
to in the contract of November 1, 1922, also printed 
in part below.] 

ITEM D-4 
[1332] 

AGREEMENT, Made and entered into this 20th day 
of November, One thousand nine hundred and five, By 
and Between the Niagara Falls Hydraulic Power and 
Manufacturing Company, party of the first part, and the 
Pittsburg Reduction Company, party of the second part. 
WITNESSETH:— 

Whereas, the party of the first part has heretofore 
leased unto the party of the second part certain lands in 
the City of Niagara Falls, N.Y. whereon said second 
party has erected buildings and is now engaged in the 
manufacture of aluminum, and has also leased unto the 
said party of the second part certain amounts of mechan¬ 
ical power, which leases of land and power bear date, 
one the Second day of August, 1895, one the Second day 
of February, 1899, and one the Twenty-seventh day of 
December, 1899, and which lease will expire on the Twen¬ 
ty-sixth day of November, 1921; and 
Whereas, said party of the second part is now desirous 
of leasing from said party of the first part additional 
land and additional mechanical horse power for use in 
its said business of manufacturing aluminum in the city 
of Niagara Falls aforesaid: 

Now, Therefore, it is hereby mutually agreed by and 
between the parties hereto as follows:— 
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I. 

The said party of the first part does hereby let and 
demise unto said party of the seeond part, and said party 
of the second part does hereby take and lease from said 
party of the first part that certain tract or parcel of 
land, situated in the City of Niagara Falls, County of 
Niagara and State of New York, bounded and described 
as follows, to-wit— 


[1335] 

for the term of sixty years beginning May 1st, 1907, at 
and for the annual rental of Four Thousand Seven Hun¬ 
dred Dollars, which annual rental said party of the 
second part does hereby promise and agree to pay there¬ 
for in quarterly installments of Eleven Hundred and 
Seventy-five Dollars each on the tenth day succeeding 
the end of each and every quarterly period of three 
months during said term, and, which said premises are 
rented unto the said party of the second part for the 
sole purpose of erecting thereon a building and plant for 
the manufacture of aluminum and for purposes incidental 
thereto, and for similar operations involving the use of 
electrical power for the reduction and fusion of metals 
and alloys and for the fabrication of its products and 
for no other purpose. And said second party agrees, as 
one of the considerations on which the party of the first 
part enters into this lease, that said premises shall not 
be used for any other purpose whatsoever: that no elec¬ 
tricity nor electrical power shall be used on said premises, 
except such as may be obtained or converted from the 
mechanical power furnished and leased by said party of 
the first part to said party of the second part as here¬ 
inafter provided. 
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IT. 

It is understood by and between the parties hereto 
that the party of the first part is now engaged in the 
erection of a new power house upon the lower bank of 
the Niagara River in said City of Niagara Falls, to be 
known as power house No. 3, and it is expected that said 
power house and power plant to be operated in connec¬ 
tion therewith will be so far completed by the first day 
of May, 1907, that the party of the first part will be 
enabled to furnish therefrom at that date to said party 
of the second part at least nine thousand horse power 

[1336] 

in mechanical power, and will thereafter on reasonable 
notice be enabled to furnish further power from said 
new power house No. 3, and the power plant to be in¬ 
stalled therein, as may be required by the party of the 
second part under the terms of this lease. 

It is therefore agreed that said party of the first part 
will proceed with said work and will prosecute with 
reasonable diligence by ordinary methods the work of 
erecting its said new power house No. 3, and the power 
plant to be operated in connection therewith, and that 
as a part of such work and for the purpose of supplying 
the mechanical power hereinafter agreed to be furnished, 
it will erect four penstocks and will also furnish and 
erect in its said new power house four turbine water 
wheels of the capacity ordinarily erected for the develop¬ 
ment of nine thousand horse power each, and will do 
such other work in its said power house so in process 
of construction as may be necessary and practicable for 
the purpose of making delivery hereunder of the power 
hereby leased, and will devote said penstocks and wheels 
exclusively to developing power for said party of the 
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second part while said party of the second part receives 
and pays therefor, according to the provisions hereof, 
but subject nevertheless to any and all qualifying provi¬ 
sions of this agreement. 

Said party of the first part agrees that it will make 
every reasonable effort to complete its said power house 
No. 3, penstocks and power plant so that it may have at 
least three penstocks and wheels in readiness for opera¬ 
tion by May 1st, 1907, in which case the party of the 
second part may have at that time the power to be gen¬ 
erated from said three wheels, to-wit, twenty-seven thou¬ 
sand horse power, and the party of the first part will 
likewise, in such case, proceed to erect, without delay, 
the fourth penstock and wheel, which when completed 

[1337] 

will enable one of said penstocks and wheels to be treated 
as a spare, as herein provided. 

But, in any event, said party of the first part agrees to 
have its power house and plant so far completed by the 
1st day of May, 1907, as to supply the party of the second 
part with nine thousand horse power, and by the 1st day 
of May, 1908, as to supply the second unit of nine thou¬ 
sand horse power, and by the 1st day of May, 1909, as to 
supply the third unit of nine thousand horse power. 

Provided, however, that if said party of the first part, 
having made reasonable effort so to do, is unable to so 
complete its plant as to make deliveries of power as here¬ 
inabove provided, for causes beyond its control, then and 
in such case the time for such completion of plant and 
delivery of power shall be extended for such time or times 
as to said several units of nine thousand horse power 
respectively, as may be necessary to permit of said com¬ 
pletion of plant and delivery of power by use of all rea¬ 
sonable diligence. 
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m. 

Said party of the second part does hereby likewise agree 
that it will seasonably begin and thereafter prosecute with 
reasonable diligence by ordinary methods, and at its owm 
cost and expense, the w*ork of erecting on the above de¬ 
scribed demised premises a manufacturing plant consist¬ 
ing of buildings, fixtures, appliances and machinery suffi¬ 
cient in size and capacity to receive and utilize the full 
amount of electrical current which can be generated by the 
use of said twenty-seven thousand mechanical horse power 
to be furnished by the party of the first part hereunder, 
and will also, at its own expense, procure to be seasonably 
constructed and delivered eight dynamos of a rated and 

[1338] 

actual capacity sufficient for every pair of them to receive 
and practicably convert into electrical current the maxi¬ 
mum amount of mechanical power which each of the tur¬ 
bine w’ater wheels so to be furnished and erected by the 
party of the first part may be capable of developing, the 
eight dynamos to have a capacity of converting thirty-six 
thousand mechanical horse power in all; and said party 
of the second part agrees that it wfill attach or connect its 
said dynamos to the shafts of the turbine water wheels in 
said power house in space to be supplied and designated 
by the party of the first part therefor, in such proper man¬ 
ner as may be deemed suitable by the parties hereto and 
approved by the Engineer of the party of the first part, 
two dynamos to be attached or connected to each turbine 
water wheel as soon as said turbine wheels and shafts are 
ready therefor. 

All structural material used and all w’ork and labor per- 
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formed in tlie erection, placing and attaching of said 
dynamos shall be at the expense of and paid for by the 
party of the second part, except that the party of the first 
part is to furnish foundations therefor, it being agreed by 
the party of the second part that it will furnish to the 
party of the first part, on demand, all necessary data and 
plans to enable the party of the first part to provide such 
foundations. 

And said party of the second part agrees that it will 
have its said plant, fixtures, appliances and machinery, 
including dynamos, completed and in readiness to receive 
and convert the mechanical horse power hereby leased, and 
to utilize the electrical current generated therefrom, as 
soon as the party of the first part may be in readiness to 
deliver power according to the provisions hereof. 

It being understood and agreed that the party of the 
first part will provide and maintain in connection "with 
its said new power station suitable derricks and cranes of 
a capacity not exceeding fifty tons, wherewith machinery 

[1339] 

may be handled, including said dynamos, when in course 
of erection, repair or otherwise. 

And it is also further agreed that the party of the sec¬ 
ond part will, if it is possible so to do, cause to be con¬ 
structed and delivered dynamos sufficient in all respects 
to receive and convert into electrical current the maximum 
amount of power which can be developed by said turbine 
water wheels when running at a speed of three hundred 
revolutions per minute, it being desirable on the part of 
the party of the first part that its said wheels should run 
at that speed; but if it is not possible to procure dynamos 
to operate in connection with wheels running at that speed, 
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then the speed of the wheels shall be reduced to two hun¬ 
dred and fifty revolutions per minute; but in case it shall 
not be possible to procure the construction of dynamos 
capable of operating in connection with 'wheels developing 
nine thousand horse power running at a speed of two 
hundred and fifty revolutions per minute, then and in such 
case wheels designed to run at less speed shall be installed 
by the party of the first part, and in such case the dif¬ 
ference in cost between the wheels so installed and what 
would have been the cost of wheels constructed to deliver 
nine thousand horse power running at a speed of two hun¬ 
dred and fifty revolutions per minute, shall be paid by the 
party of the second part to the party of the first part, on 
demand; and said party of the second part shall inform 
said party of the first part of its ability or inability to 
procure such dynamos in ample season to enable said 
party of the first part to place its orders for wheels of the 
proper speed and to procure the construction, delivery 
and installation thereof prior to May 1st, 1907. 

It is hereby mutually agreed and understood between 
the parties to this agreement that the party of the first 
part shall furnish to the parly 7 of the second part full and 
definite drawings of the couplings on water wheel shafts 
to which the party of the second part shall attach their 
above mentioned generators, and all materials, including 
coupling plate and coupling bolts, and all -work necessary 
for the proper attaching of the generators to the water 
wheel shaft, shall be furnished and done by the party of 

[1340] 

the second part to the satisfaction of the Engineer of the 
party of the first part; and the maintenance and care 
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necessary to keep the above mentioned connections in per¬ 
fect running order shall be assumed and paid for by the 
party of the first part; and it is further agreed that in the 
case of the disconnecting of the above couplings, the work 
and expense connected with such disconnection and re¬ 
connection shall be performed and borne by the party 
requiring the same. 

And the party of the second part is to furnish all 
supplies for and to maintain in repair said dynamos at 
its own expense. 


IV. 

It is hereby further agreed that one of said penstocks 

and one of said turbine water wheels and two of said 

dvnamos connected therewith shall be considered and 
* 

treated as spares and held in reserve for the purpose 
of being used in supplying power hereby leased to the 
party of the second part, when any other of said pen¬ 
stocks, wheels and dynamos may be out of use for any 
reason: and inasmuch as it is desirable that all of said 
penstocks, wheels and dynamos should be subjected to as 
nearly equal use and service as is practicable, it is agreed 
that any penstock, wheel and connected dynamos may be 
put in regular service at any time and from time to time, 
provided that any one wheel and connected dynamos in 
serviceable condition be at the same time held in reserve 
as spares. 

And it is further agreed that the party of the first 
part shall be at liberty and have the right to use the 
spare penstock, wheel and dynamos, or either of them, 
to supply power and current to parties other than the 
party of the second part, whenever the said party of the 
first part may find it necessary so to do, provided that 
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[1341] 

said right shall not be exercised except when by reason 
of accident or necessity for repairs, or cleaning, or other 
emergencies, said party of the first part may be unable 
to supply power and current from its other wheels and 
dynamos to other of its lessees; and when exercised, the 
use of said dynamos shall be proper and reasonable to 
the end that said dynamos may not be unnecessarily depre¬ 
ciated. The party of the first part is to install and main¬ 
tain a reasonable excess of machinery to supply its other 
lessees and is to make use of the spare dynamos of the 
party of the second part -when its, said party of the first 
part’s, own machinery is not available. But the right of 
the party of the first part to the use thereof, as herein 
provided, shall be secondary to the needs of the said 
party of the second part, in respect to said spare wheel 
as a spare merely to furnish the power hereby agreed 
to be furnished, but said second party shall have no 
right to the use thereof when it is in receipt of the full 
amount of power hereby leased, from the other wdieels. 
But said party of the second part agrees that it will in 
good faith endeavor to arrange and conduct its own busi¬ 
ness in such manner that such spare wheel and dynamos 
may be available for the use of the party of the first 
part whenever it shall desire to exercise the right so to 
use the same. And the party of the second part agrees 
that it will promptly make all needed repairs to its said 
dynamos so that the same may be in condition for prac¬ 
tically continuous use during the full term of this lease. 

V. 

It is further agreed that said party of the first part 
will, so far as it can lawfully do so, furnish and let unto 
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the said party of the second part, and said party of the 
second part will receive and take from said party of the 
first part mechanical horse power developed through 

[1342] 

means of said turbine wheels above mentioned by use 
of water taken from the Niagara River through the 
hydraulic canal of the party of the first part, which it is 
contemplated shall be of a width of one hundred feet 
and an average working depth of fourteen feet, to the 
extent of twenty-seven thousand (27,000) mechanical 
horse power, to be furnished and taken in units of nine 
thousand (9000) horse power each for twenty-four hours 
in every day of the year, for and during the term begin¬ 
ning as soon as the party of the first part can make pro¬ 
vision for the furnishing and delivery of the first unit 
of nine thousand (9000) horse power or more hereunder, 
and the party of the second part can make provision for 
taking and using the same, but which furnishing and 
taking of at least said first unit of nine thousand (9000) 
mechanical horse power shall be not later than the first 
day of May, 1907, and which term shall continue thence 
for the period of sixty years, unless the party of the 
first part shall be prevented from so furnishing the same 

bv natural or other causes which it cannot control. 

• 

And said party of the second part agrees that it will 
take and receive said twenty-seven thousand horse power 
from said party of the first part in units of nine thou¬ 
sand horse power each, as follows: nine thousand 
horse power on May 1st, 1907, as above provided; nine 
thousand horse power more on May 1st, 1908; and nine 
thousand horse power more on May 1st, 1909, and will 
pay rent for the same as hereinafter provided from the 
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several dates of receiving the same; provided, however, 
that if the party of the first part, having supplied the 
necessary penstocks and wheels and being in readiness 
to supply power in greater quantities, and prior to the 
dates hereinbefore specified, such quantities, however, 
being always in units of nine thousand horse power, said 
party of the second part shall receive and pay for said 
power as soon and as fast as said party of the first part 
can deliver it, if, under its business conditions, it is prac¬ 
ticable for said party of the second part so to do, and 
said party of the second part agrees that it will make 

[1343] 

every reasonable endeavor to take and use such power 
as soon as the party of the first part has it ready for 
delivery; but in any event the entire twenty-seven thou¬ 
sand horse power shall be taken, and pay therefor in 
units of nine thousand horse power each shall begin on 
or before the particular dates hereinabove specified. 

Provided, however, if the party of the first part shall 
be late in making deliverv of anv unit of nine thousand 
horse power hereunder, then the obligation of the party 
of the second part to take subsequent units of nine thou¬ 
sand horse power hereunder shall be extended until one 
year from and after the delivery of the previous unit of 
nine thousand horse power, so that the compulsory taking 

of the several units shall be at intervals of one vear in 

•> 

each case. 


VI. 

It is hereby further mutually agreed that the mechanical 
horse power so to be furnished and taken as herein pro¬ 
vided shall be furnished and taken at and for the annual 
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rental of Eight Dollars ($8.00) per mechanical horse 
power per annum, as furnished upon the shafts of the 
turbine water wheels to be erected and operated by the 
party of the first part before the conversion of said 
mechanical horse power into electrical power, which rental, 
both for the said power and for the real estate as above 
provided, said party of the second part promises and 
agrees to pay quarterly on the tenth day of the month 
following the end of each quarter, and said payments of 
rent for land and power shall be made promptly without 
regard to any counter-claim whatever, if any such may 
exist; and in case said rent shall not be paid on the say 
for payment, as herein provided, said party of the first 
part shall be at liberty in its discretion to terminate this 
lease on giving to said party of the second part thirty 
days’ written notice of its election so to do, and such 
notice when given shall terminate this lease and contract, 
both for land and power, at the expiration of thirty days 
after its service, the same as if that were the end of the 
term originally granted. Provided, that in case said 
party of the second part shall within thirty days pay 
said rent for land and power and interest thereon in full, 
said notice shall be deemed of no effect and considered 
as having never been served, ft being understand and 
agreed that any claim or demand which second party may 

[1344] 

have or claim to have against said party of the first part 
shall, if disputed, be the subject of suit against said party 
of the first part, but shall not be offset against any 
claim for rent hereunder. 
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vn. 

Said party of the first part shall permit the party of 
the second part, during the continuance of this lease, 
access to said power house No. 3. from the upper bank, 
both for persons and machinery and for supplies, by such 
means as the party of the lirst part may provide for its 
own use, which said second party may use in common 
with first party and others entitled to such use, free of 
expense. Said party of the first part will permit said 
party of the second part to use, in common with first 
party and such other parties as may be entitled to such 
use, such appropriate sub-ways as it, said party of the 
first part, may provide for carrying the current gen¬ 
erated in said dynamos to the point where it is to be 
taken from the said power house; it being understood 
and agreed that said party of the second part shall use 
for sucli purpose conductors properly insulated and 
placed where and in such manner as said first party 
may direct, and shall safely and properly conduct and 
transmit at its own proper cost and expense the elec¬ 
trical current developed by means of said dynamos or 
generators from the generators to the building on the 
upper bank where said second party’s manufacturing 
plant is to be located on the premises above described; 
and for such purpose said party of the second part shall 
install a standard panel switchboard in a gallery to be 
erected by the party of the first part in its said power 
house No. 3., and all station wiring and transmission shall 
be done and maintained and operated to the satisfaction 
and under the supervision of the Engineer of the party 
of the first part. And for such purpose said party of the 
second part may have and is hereby granted reasonable 
right of way, in common with others entitled thereto, 
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across the intervening land of said party of the first 
part: but always in such location, by such means and 
in such manner as may be approved of by the Engineer 
of the party of the first part. 

VIII. 

It is hereby further agreed that after the party of the 
second part shall have taken and is in the actual use of 
the twenty-seven thousand mechanical horse power here¬ 
inbefore agreed to be taken, and if it shall desire an 
additional nine thousand mechanical horse power for use 
upon its said demised premises in its business aforesaid, 
it shall have the right, prior to the first day of May, 1909, 
to notify the party of the first part of its said desire for 
said nine thousand additional mechanical horse power. 
And, upon the receipt of such notice, said party of the 
first part agrees, if circumstances are then such that it 
can with reasonable diligence make ready to and actually 
furnish such additional power, that it will with all reason¬ 
able diligence make sucli preparation as is practicable to 
enable it to furnish said additional nine thousand mechan¬ 
ical horse power from its said power plant and will fur¬ 
nish the same if it can do so. And in case said party 
of the first part shall so make preparation to furnish said 
additional nine thousand mechanical horse power, and 
shall be ready to furnish the same, then and in such 
case said party of the second part agrees to take such 
additional nine thousand mechanical horse power for use 
in its said business upon said demised premises, within 
one year from the time of giving such notice, upon the 
same terms and at the same rental per horse power per 
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annum, which it hereby agrees to pay therefor, and upon 
the same conditions and subject to the same restrictions 
and limitations as are herein contained in respect to the 
original twenty-seven thousand mechanical horse power 
herein leased, and will so take and pay for the same for 

[1346] 

and during the unexpired term of this lease and of any 
renewal or extension thereof. It being further agreed 
that in the case of the giving of such notice and of the 
furnishing of said additional horse power as herein pro¬ 
vided, that this lease and agreement and all of the terms 
and provisions thereof shall be deemed to relate to and 
affect said additional nine thousand mechanical horse 
power, and this lease and agreement shall be deemed and 
considered in such case as a lease of thirty-six thousand 
mechanical horse power. But the party of the second 
part shall not be entitled to said additional mechanical 
horse power unless it shall give said notice of its desire 
to take the same prior to the first day of May, 1909. 

IX. 

It is hereby further agreed that the mechanical horse 
power for which the party of the second part agrees to 
pay $8.00 per horse power per annum under this lease 
is the power which may be developed on the shafts be¬ 
tween the turbine wheels and the electrical generators, 
and the same shall be measured or ascertained as fol¬ 
lows :— 

The output of the electrical generators attached to the 
turbines is to be measured by volt and ampere meters, 
which shall be furnished by the party of the second part, 
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or any other instruments which may be hereafter agreed 
upon to be furnished by the party desiring the change. 

The readings of these meters or instruments are to be 
taken once during each twelve hours by the party of the 
first part, at intervals of at least three hours, and the 
record taker of the party of the first part shall notify 
the representative of the party of the second part, in 
charge of the power house when such readings are to be 
taken, to the end that the representative of the party of 
the second part may take readings at the same time. 

The total amperes so recorded being delivered by each 
machine multiplied by the volts so recorded on that line 


[1347] 

and divided by 746, shall be considered as the electrical 
output of the machine in electrical horse power, in case 
of the furnishing of direct current. But in the case of 
the second party developing alternating power, the 
amount of power developed shall be ascertained and 
determined by a method equivalent to the above method 
used in the case of direct current. 

To the electrical power so obtained shall be added the 
loss of mechanical power sustained by transformation to 
electrical power which the previous test herein provided 
for shows that particular machine to be subject to at 
that point of load, and the result so obtained shall be « 
considered as the mechanical horse power which is here¬ 
by rented. 

The records of the mechanical horse power thus ob¬ 
tained during each month shall be averaged at the end 
of the month, and this average mechanical horse power 
shall be considered as the amount of mechanical horse 
power for which the party of the second part shall pay 
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for that month, but unless there shall be a deficiency of 
power supply, the party of the second part shall be 
charged at each time of taking the record with at 
least the use of the minimum power hereby leased, and in 
case of a deficiency of power supply for more than five 
hours at a time of twenty-five per cent or more of the 
power hereby leased, the record taken while the power 
supplied is twenty-five per cent more or less than the 
quantity leased shall not be taken for purposes of aver¬ 
aging as aforesaid, such deficiency being provided for 
under another provision of this agreement. 

For the purpose of ascertaining the efficiency of the 
generators to be put in by the party of the second part, 
with a view to the use of said efficiency as hereinbefore 
provided for the purpose of measuring the power supplied 

[ 1348 ] 

to the party of the second part, it is hereby agreed that 
the party of the first part shall have the right to test said 
generators at the place of their manufacture by methods 
satisfactory to the party of the first part, and the party of 
the second part agrees that it will make provision for such 
tests by the party of the first part; all necessary power 
for driving the machines to be tested, together with 
proper instruments for measuring the power delivered to 
the machines and its electrical output, will be provided by 
the party of the second part. 

The efficiency so obtained shall be used as the basis for 
the calculations hereinbefore provided for, until some sub¬ 
sequent test by the parties hereto has been made. 

And said party of the second part shall, so far as pos¬ 
sible, so arrange and conduct the use of the available 
mechanical power as to require the least amount of water 
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for the production of the same; but at no time shall the 
party of the second part be required to operate its gen¬ 
erators at a load in excess of their rated capacity. 

It is further agreed and understood that either of the 
parties hereto shall have the right at any time to make a 
new test of any machine at its own expense, upon proper 
notification to the other party hereto, provided there 
should be good and sufficient reason for believing that the 
efficiency of said machine may for any cause have changed 
since the previous test, and also provided that said testing 
shall not interfere with the regular use of the machine by 
the said party of the second part in the manufacture of 
aluminum; it being understood that such test shall be made 
while said machine is treated as a spare. 

The party of the second part shall give to the party of 

[ 1349 ] 

the first part at least five days’ notice of the time when 
each generator is to be tested. 

X. 

The party of the first part is to furnish all supplies for 
and to maintain and repair the said turbines at its own 
expense. 

It is understood that the party of the second part shall 
have sole charge of the conversion of mechanical power to 
electrical power. 

All work done by said second party in the power house 
of the first party shall be done according to reasonable 
rules and regulations to be made by the party of the first 
part and shall conform to the general plan adopted by the 
party of the first part. 

It is also understood and agreed that the party of the 
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first part is to have sole charge of the wheels provided for 
in this agreement, with the exception that the party of the 
second part is to have charge of regulating the gates of 
the wheels under normal condition, including stoppage and 
starting of a wheel treated as a spare, except when said 
spare wheel shall be used by the party of the first part as 
hereinabove provided. 


XI. 

It is understood by said parties that the water used by 
said first party for the development of power is taken 
from the Niagara River, which is a navigable stream and 
international boundary and is subject to fluctuations in 
height arising from various causes, such as winds, low 
water in the lakes, etc., and that ice sometimes obstructs 
the flow of said water in first party’s canal and basin, and 
that said river and waters thereof are also subject to leg¬ 
islative and administrative control, and this lease and 
agreement to furnish power, and all of the several provi¬ 
sions hereof, are made expressly subject to interruptions 

[ 1350 ] 

and deficiencies in the flow of water and to discontinuances 
in the supply of power, in w T hole or in part, owing to such 
causes, or any of them, or to other causes beyond the con¬ 
trol of first party, until such time as the same can be 
remedied by exercise of reasonable diligence in the use 
of means and appliances now available; but in no case 
shall the party of the first part be bound to enlarge its 
canal or basin for any cause. 

It is understood and agreed that the party of the second 
part can and will arrange its said new plant and so con¬ 
duct its said business that it will be able to receive the 
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power furnished hereunder and utilize the same in blocks, 
sections or divisions in its said plant of nine thousand 
horse power each. It is now, therefore, further agreed, 
that in case of any discontinuance or diminution in supply 
of mechanical power hereunder, such discontinuance or 
diminution shall be confined if not amounting to more than 
nine thousand horse power, to some one of said blocks of 
nine thousand horse power each, and if in case of any dis¬ 
continuance or diminution of power amounting to more 
than twenty-five per cent of any such block, for the space 
of five hours or more at any one time, then there shall be 
a cessation of one-half of rent for such block of power 
for the period of such discontinuance or diminution and 
for three days in addition thereto; and if such diminution 
or suspension of power shall amount to fifty per cent or 
more, there shall be a cessation of all rent for such block 
of power used in the section affected, for the period of 
such suspension or diminution and for three days in addi¬ 
tion thereto. And a corresponding cessation of rent shall 
be made in respect to other blocks of power similarly 
affected. But in case of any discontinuance or diminution 
in the supply of power entitling the party of the second 
part to a cessation of all rent for any one or more blocks 
of nine thousand horse power, then the party of the first 

[1351] 

part may discontinue the supply of such block of power 
until it shall be able to supply the same to an amount 
greater than fifty per cent thereof. 

In case of discontinuances in the supply of power, in 
whole or in part, for periods and in amounts entitling the 
party of the second part to a cessation of rent, as herein 
provided, occurring on consecutive days, or within a period 
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of three days, then the allowance of time for cessation of 
rent shall consist of the period beginning with the first 
discontinuance and continuing until the last discontinuance 
of power is over, and for three days in addition thereto. 
But no note or account shall be taken of any discontinuance 
or diminution of power for a period of less than five hours 
at any one time, nor for any temporary diminution less 
than twenty-five per cent, nor shall said party of the first 
part be liable for any loss or damage nor be subject to 
any claim for loss or damage whatsoever arising from any 
discontinuance or diminution of power whatsoever, other 
than an abatement of rent as above provided. But said 
party of the first part shall take all reasonable precautions 
to guard against such discontinuance or diminution of 
power. 


XII. 

And, whereas, the low rental of $8.00 per year per horse 
power, hereinbefore agreed to be paid, was fixed only in 
consideration of the fact that the party of the second part 
is the lessee of a large amount of power under the pre¬ 
vious leases hereinbefore mentioned, as well as under this 
lease, and that under said previous leases the party of the 
second part is liable to pay and does pay the rental of 
$9.50 per year per horse power furnished thereunder; and 

Whereas, said party of the second part has the right 
under its prior leases to terminate the same on giving a 

[1353] 

notice of one year; and in case of the exercise of such 
right by it the quantity of power taken by it would be 
materially reduced; 

Now, Therefore, it is further agreed that in case said 
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party of the second part should exercise its right under 
said prior leases to terminate the same, or any of them, 
and so reduce the amount of power to be taken by it, then 
and in such case the rental of the power hereby leased to 
an amount equal to the amount of power given up by the 
termination of said prior leases or any of them shall be 
increased, from and immediately after the termination of 
said prior leases or any of them, from $8.00 per horse 
power per year to $9.50 per horse power per year for the 
remainder of the then unexpired term of this lease; and 
w’hich increased rental said party of the second part will 
in such case pay to the party of the first part for so much 
of the power hereby leased, and any additional mechani¬ 
cal horse power hereinbefore provided for pursuant to 
said option shall be subject to this provision. 

In case said party of the second part shall because of 
strikes, depression in business, or other justifiable cause, 
suspend the operation of any section or sections of that 
portion of its said works operated by power leased here¬ 
under for a period of three months or longer, then in such 
case it is agreed that during the time of such suspension, 
and while the said second party shall not use any of the 
power of said party of the first part taken under this 
lease in the section or division wherein such operations 
are suspended, the rental of such power, to the extent of 
the quantity ordinarily made use of under this lease in 
such suspended section, shall be reduced to five dollars 
($5.00) per horse power per annum; and to the end that 
the party of the first part may make use of its wheels 
during the period of such suspension, the said party of 
the second part shall, upon demand, remove any or all of 
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the generators from their foundations and store them in a 
part of the power house or adjacent buildings not re¬ 
quired for use by the party of the first part, and shall give 
to the party of the first part at least two months’ notice 
of its desire to replace said machines and resume the use 
of power. Provided, however, that in case of any such 
suspension, the two dynamos erected by the party of the 
second part and connected with the spare wheel herein 
agreed to be erected by the party of the first part, shall be 
left in position for the use of the party of the first part 
as hereinabove provided. 

No deductions shall be made in payment for power on 
account of suspension by second party of operations for 
periods of less than three months, except in cases where 
such suspension is occasioned as before described, by the 
failure of the party of the first part to deliver power to 
the party of the second part. 

But in case the party of the second part shall at any 
time desire to avail itself of this specific stipulation, it 
shall give the said party of the first part three months 
prior written notice of its election so to do, and of the 
length of time it will so suspend its operations, which 
shall not be less than three months, to the end that said 
first party may be at liberty during the period of such 
suspension to devote its said power to other temporary 
uses if it may find opportunity so to do. 

And provided further that, in case said party of the 
second part can, notwithstanding such strikes, depression 
in business or other causes, operate a part of its plant, or 
one or more of its plants supplied with power from the 
power plants of the party of the first part, then it shall 
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operate such one or more of its plants as receives power 
under said prior leases, to the end that the party of the 
first part may receive rent for the power leased by it 
which bears rental at the higher rates, and that the power 
under said prior leases shall be made use of longest, and 

[1355] 

in case of suspension shall be first to be renewed, that the 
loss to the party of the first part may be made as little as 
possible. 

The said party of the first part shall not, during the 
continuance of this lease, sell or lease any power to any 
other party for use in the manufacture of aluminum, nor 
shall it engage in the manufacture of aluminum itself. 

Inasmuch as said party of the first part and its prede¬ 
cessors in title have made certain grants or leases of 
water and power to be taken from the hydraulic canal and 
power plants of the party of the first part, and said party 
of the first part is under contract to furnish power and is 
now furnishing power to said party of the second part 
under prior leases and to divers other parties, and is using 
certain water and power in its own business, and water to 
the extent of 2833 cubic feet per second is required to 
provide for such water and power now in use or con¬ 
tracted for as aforesaid, it is understood and agreed that 
this lease is made subject to the right of the party of the 
first part to take and appropriate from said canal water 
to the extent of 2833 cubic feet per second wherewith to 
provide for water and power so granted, contracted for 
and in use, and for any renewals of existing contracts and 
for new contracts for water and power in lieu of existing 
contracts, provided that no more than said 2S33 cubic feet 
of water per second be taken therefor. But, in respect to 
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the power herein agreed to be furnished, the first unit of 
nine thousand horse power to be furnished hereunder shall 
be entitled to priority next after the powder contracted for 
or in use by the party of the first part, its lessees or 
grantees, at the time of the execution of this lease. Next in 
priority shall be nine thousand horse power or water suffi- 

[1356] 

cient to develop the same, which may be contracted for or 
made use of by the party of the first part, and so on 
alternately, each of the parties hereto being entitled to 
priority in the use of water and power, nine thousand 
horse power to each until the entire twenty-seven thousand 
or thirty-six thousand horse power, as the case may be, 
hereby agreed to be furnished has been supplied. 

XIII. 

It is hereby further agreed that said prior leases now 
existing and in force between the parties hereto, both 
in respect to land and power, which leases will expire 
on the 26th day of November, 1921, shall retain their 
present rights in respect to priority in the use of water 
and power and may be renewed by the party of the sec¬ 
ond part for a term corresponding to the then unexpired 
term of this lease, so that said prior leases and this 
lease may finally terminate and end at the same date, 
upon the same terms and conditions as are contained and 
set forth in this present lease, except that if at the expira¬ 
tion of said leases on the 26th day of November, 1921, 
the party of the second part has been paying for twenty- 
seven thousand mechanical horse power under the pro¬ 
visions of this lease, then and in such case the rental of 
power under said prior leases shall be reduced on said 


251 


1357 


Item D-4 


26th day of November, 1921, from $9.50 per horse power 
per annum to $8.00 per horse power per annum. But if, 
during: the continuance of said prior leases, or any exten¬ 
sion or renewal thereof, this present lease shall cease and 
terminate because of any action or omission on the part 
of the party of the second part, or because of any action 
on the part of the party of the first part based upon any 
default or omission on the part of the party of the sec¬ 
ond part, then and in said case, from the time of the ter¬ 
mination of this lease the rental of power under said 
prior leases shall be increased to the original rental of 

[1357] 

$9.50 per horse power per annum for and during the 
remainder of the term of said prior leases, and of any 
extension or renewal thereof by virtue of the provisions 
of this lease. 


XIV. 

The provisions of this contract and lease shall bind 
the respective successors and assigns of the parties 
hereto. 

And, inasmuch as this is intended to be a corporate 
obligation of the two parties hereto respectively, their 
successors and assigns, any and all individual liability 
of the stockholders and trustees or directors of either 
and eacli of the corporations, parties hereto, is expressly 
waived, and no party or person claiming hereunder shall 
at any time or place allege or assert any such individual 
liability in respect to any obligation or default under 
this agreement or any judgment thereon, and no recourse 
thereon shall be had against any such stockholder, trustee 
or director. 
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XV. 

In case of any increase of assessment of first party’s 
property or increase of first party’s taxes by reason of 
the plant erected thereon by said second party, said 
second party agrees to pay the amount of increased taxa¬ 
tion occasioned by its said improvements or plant located 
on first party’s land. 

Tt is hereby further expressly agreed that in case, dur¬ 
ing the continuance of this lease, or of any extension or 
renewal thereof, the right to take or use water from 
the Niagara River, or the taking or using of water of 
the Niagara River for the development of power, is sub¬ 
jected to the payment of a tax, cost or charge of any 
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kind, whether by Federal, State or municipal authority, 
so that the furnishing of power hereunder is made more 
expensive by reason of the imposition of such tax, cost 
or charge than it is at the execution of this instrument, 
then and in such case the amount of such tax or taxes, 
cost or charges, to the extent to which the same may be 
a charge or expense upon the power which may be fur¬ 
nished hereunder, or to which it may increase the cost of 
the power hereunder agreed to be furnished, shall be 
paid by the said party of the second part to the party 
of the first part and shall be added to and considered as 
a part of the rental hereby reserved for said pow T er and 
paid and collected accordingly. And it is also agreed 
that, if, at the time of the expiration of said prior leases 
on the 26th day of November, 1921, or at any time there¬ 
after, any such tax or taxes, cost or charges, upon the 
right to use or the actual use of water taken from the 
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Niagara River for manufacturing purposes shall exist 
and be a charge against the party of the first part or be 
imposed upon said right to use or the actual use of water 
as aforesaid, then the amount of such tax, in so far as 
it may affect the power supplied under said prior leases 
as so renewed, or may increase the cost of furnishing 
power under said renewed prior leases, shall be paid by 
said party of the second part to the party of the first 
part and shall be added to and considered as a part of the 
rental reserved under said prior leases. 

XVI. 

It is also understood and agreed that said second party 
shall have the right to use in connection with other 
parties entitled to the use thereof, and who may here¬ 
after acquire such rights through said first party, the 

[1359] 

railroad switch connecting with the N. Y. C. & H. R. 
R. R. Co. on which its premises front as above. 

It is further agreed that in case the party of the second 
part finds it necessary in the conduct of its said business 
of manufacturing aluminum and in fabricating its said 
product, to acquire other land, additional to the land here¬ 
by demised, w’hereon to utilize the power hereby leased, 
that in such case the party of the first part, in so far as 
it can lawfully do so, will permit the party of the second 
part to make transmission of its said powrer or any part 
thereof to the additional land so acquired for use there in 
its said business, under the franchise said party of the first 
part now’ possesses for the transmission of electric current, 
provided that said transmission of the power of the party 
of the second part shall be made by it, at its own cost and 
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expense, by means of appliances to be furnished by it, and 
in case the party of the first part is put to any increased 
cost or expense by way of assessment, taxation or other¬ 
wise, because of the transmission of power, or of any in¬ 
crease in appliances therefor, made by or for the party of 
the second part, it, said party of the second part will pay 
such increased cost or expense, tax or other charge. And 
the party of the second part also agrees that it will well 
and truly indemnify and save harmless the party of the 
first part of and from any and all loss, cost, damage, 
injury and liability whatsoever which may happen or arise 
or be in any wise imposed on the party of the first part 
because of any use or operation whatsoever by said party 
of the second part of or under said franchise or by reason 
of its transmission or attempted transmission of power 
or electric current thereunder. 

[1361] 

XVII. 

It is hereby further mutually agreed that the party of 
the second part may at any time, after this lease shall 
have been in force twenty years or more, and it shall have 
fully and fairly complied with all the terms and conditions 
hereof, reduce the amount of power then being taken by 
it under this as well as under said prior leases, to the 
extent of one-half thereof, provided it shall have given at 
least five years’ previous notice in writing to said party 
of the first part of its election to so reduce the same, 
which notice must expire on the first day of May, five years 
subsequent to its service. And, then said second party 
may likewise, five years or more after the discontinuance 
of one-half of said power as herein provided, if it shall 
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well and fairly comply with and perform all the terms and 
provisions hereof on its part, discontinue taking the re¬ 
maining half of said power, prior to the expiration of this 
lease, on giving a like notice in writing of at least five 
years to the party of the first part of its election to dis¬ 
continue the same, but which second notice shall not in an} 7 
case expire until five years or more have elapsed since 
the first reduction of power took effect. 

It being intended that this lease shall be operative as to 
the full amount of power hereby leased for at least twenty 
years, and after that period has elapsed and before its 
final termination, the party of the second part may sur¬ 
render the power, one-half on a notice of five years and 
the other half five years or more thereafter, on a similar 
notice, each notice expiring on the first day of May. And 
on the expiration of said second five year notice, this lease, 
as also any extentions or renewals of said prior leases, 

shall whollv end and terminate the same as if thev were 
* • 

originallv made to terminate and end on that dav. 

[1360] 

It is mutually agreed that the party of the second part 
shall not throw any water, refuse or other matter what¬ 
soever over said high bank. 

XVIII. 

And on the termination of this lease, either by notice 
or by expiration of the term herein granted, said second 
party, if all rents hereunder and under said prior leases 
have been fully paid, may, within a period of thirty days 
from and after the expiration of said lease, remove from 
said premises all its said buildings, machinery and other 
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fixtures, but none of said buildings, machinery and other 
fixtures shall be removed from said premises until all 
rentals under all leases to said second party are fully 
paid. 

In Witness Whereof, the parties hereto above named 
have severally caused their corporate seals to be here¬ 
unto affixed and these presents to be executed by their 
respective officers thereunto duly authorized, the day and 
year first above written. 

The Niagara Falls Hydraulic Power Mf’g. Co. 

By Geo. B. Mathews Prest. 

(Seal) 

Attest 

A. SCHOELLKOPF 

Secty. 

The Pittsburgh Reduction Co. 

By R. B. Mellon 

(Seal) President 

Attest 

Arthur V. Davis 

Secretary 
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ARTICLES OF AGREEMENT, made and executed in 
duplicate this 1st day of November, 1922, by and between 
The Niagara Falls Power Company, a corporation of the 
State of New York, (hereinafter called “Niagara Com¬ 
pany”) party of the first part, and Aluminum Company 
of America, a corporation of the State of Pennsylvania, 
having plants located at Niagara Falls, New York, (here¬ 
inafter called “Aluminum Company”) party of the second 
part. 

Whereas, Niagara Company is the successor in interest, 
through consolidation, of Cliff Electrical Distributing 
Company and of Hydraulic Power Company of Niagara 
Falls, which last named company was the successor in 
interest, through merger, of The Niagara Falls Hydraulic 
Power and Manufacturing Company, said last named com¬ 
pany being sometimes herein referred to as “Hydraulic 
Company”; and 

Whereas, said The Niagara Falls Hydraulic Power and 
Manufacturing Company did heretofore enter into certain 
leases of land near its canal basin, and leases of certain 
mechanical power to Aluminum Company (under its 
former name of Pittsburgh Reduction Company); and 

Whereas, said leases of land and power from The 
Niagara Falls Hydraulic Power and Manufacturing Com¬ 
pany to said Aluminum Company may be generally de¬ 
scribed as follows:— 

Contract No. 1. Dated August 2, 1895, covering 
lease of so much mechanical power in Power Station 
No. 2 of Hydraulic Company below the high bank 
of the Niagara River, as will enable Aluminum 
Company to develop there from three thousand 
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(3,000) EHP, and covering lease of lands upon 
which Aluminum Company has constructed its 
Plant No. 2, on top of the high bank of the Niagara 
River. 

Contract No. 2. Dated February 2, 1899, cover¬ 
ing lease of additional lands utilized by Aluminum 
Company as part of its Plant No. 2, and covering 
the lease of mechanical power sufficient for the 
development of at least three thousand six hundred 
and twenty (3,620) EHP in Power Station No. 2 
of Hydraulic Company. 

Contract No. 3. Dated December 27, 1899, cover¬ 
ing lease of mechanical power to the amount of six 
thousand (6,000) HP, Aluminum Company having 
elected, under the terms of said agreement, to take 
mechanical power to the amount of two thousand 
(2,000) HP in addition to power to the extent of 
four thousand (4,000) HP specifically agreed to be 
taken by Aluminum Company thereunder, in said 
Station No. 2. 

Contract No. 4.* Dated November 20, 1905, and 
agreements supplemental thereto, providing for the 
lease of lands for Plant No. 3 of Aluminum Com¬ 
pany, and the leasing of mechanical power to 
Aluminum Company in Station No. 3 of Hydraulic 
Company to the extent of thirty-six thousand 
(36,000) HP; and 

Whereas, said Contracts Nos. 1, 2 and 3 have been 
treated in respect of power as the equivalent of a firm 
contract for thirteen thousand (13,000) MHP, and said 
Contract No. 4 has been treated as a firm contract for 
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thirty-six thousand (36,000) MHP; and 

Whereas, in addition to the four foregoing specified 
contracts Hydraulic Power Company of Niagara Falls 
and Aluminum Company did, under date of October 5, 
1910, enter into an additional agreement (hereinafter 
called Contract No. 5) whereby Niagara Company leased 
to Aluminum Company six thousand (6,000) MHP to be 
delivered in its Station No. 2, which Contract No. 5, 
however, as modified by Contract No. 6, hereinafter re¬ 
ferred to, expired by its terms on the 26th day of Novem¬ 
ber, 1921; and 

Whereas, on November 26, 1912, said Hydraulic Power 
Company of Niagara Falls and said Cliff Electrical Dis¬ 
tributing Company made a tripartite agreement with 
Aluminum Company, herein referred to as Contract No. 
6, by Article First of which said leases of land and 
power, Contracts Nos. 1, 2 and 3, were modified as therein 
specified; and 

Whereas, Niagara Company for purposes of efficiency, 
economy and safety, desires that the mechanical power 
heretofore furnished by it and its said predecessors to 
Aluminum Company in its Hydraulic Station No. 2 shall 
' be supplied and furnished in its Hydraulic Station No. 3, 
and Aluminum Company for purposes of economy, and 
for the considerations hereinafter expressed, is willing to 
accept delivery in Hydraulic Station No. 3 of Niagara 
Company of the thirteen thousand (13,000) MHP which 
it is entitled to receive in Hydraulic Station No. 2 of 
Niagara Company; and 
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Whereas, the arrangement in respect to such delivery 
and taking of the thirteen thousand (13,000) MHP also 

[1376] 

involves the abrogation of the leases of land demised, and 
the surrender of the rights of occupancy of buildings and 
the easements granted in respect of transmission lines to 
Aluminum Company by said Contracts Nos. 1, 2, 3 and 
Article First of Contract No. 6; and 

Whereas, the arrangement embodied in this agreement 
is for the mutual benefit of the parties, and will result in 
an increased output of hydro-electric energy; 

Now, Therefore, in consideration of the premises, and 
of the mutual covenants and agreements hereinafter con¬ 
tained, and of the sum of One Dollar ($1) by each party 
to the other in hand paid, the receipt whereof is hereby 
acknowledged, the parties hereto do agree with each other 
as follows: 

Article First 

(a) In order to enable itself to receive the full amount 
of forty-nine thousand (49,000) MHP in Hydraulic Sta¬ 
tion No. 3 Aluminum Company will proceed forthwith to 
remove five direct current generators (sometimes called 
dynamos) each of the rated capacity of three thousand 
(3,000) KW heretofore installed by it, said five generators 
being respectively connected (together with five other 
generators) to the five water wheels of Niagara Company 
Nos. 11 to 15 inclusive in Hydraulic Station No. 3, and 
will purchase and install in place and in lieu thereof, and 
connected with said water wheels, five new direct current 
generators, with their appurtenances, of the rated 
capacity of five thousand (5,000) KW each. 
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(b) The live new generators so to be purchased shall 
be of a kind and character, acceptable to the Chief Engi- 

[1377] 

neer of Niagara Company, and the same shall be installed 
and the old generators removed subject to rules, regula¬ 
tions and directions as to position, location and other¬ 
wise, made by the Chief Engineer of Niagara Company. 
All of the provisions of Contract No. 4 in respect of the 
installation of the generators of Aluminum Company in 
Hydraulic Station No. 3 shall be applicable to the installa¬ 
tion of the live new generators. 

(c) Aluminum Company will let the contract for the 
building of the five new generators forthwith, for delivery 
at as early a date as possible, and will use reasonable 
diligence to complete such installation of the new gen¬ 
erators on or before the 1st day of January, 1924. 

Article Second 

(a) Upon the completion of the installation, ready for 
operation, of the five new generators by Aluminum Com¬ 
pany in Hydraulic Station No. 3, Niagara Company will 
deliver, for the unexpired terms of said Contracts Nos. 1, 
2 and 3, to Aluminum Company at the water wheels to 
which said generators are attached in Hydraulic Station 
No. 3 thirteen thousand (1.3,000) MHP in lieu of the 
thirteen thousand (13,000) MHP heretofore delivered to 
Aluminum Company in Hydraulic Station No. 2, pur¬ 
suant to Contracts Nos. 1, 2 and 3 as interpreted by Sec. 
Ill of Article First of said Contract No. 6 , and as five of 
the existing three thousand (3,000) KW generators in 
Hydraulic Station No. 3 are replaced severally and re- 
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spectively by the new five thousand (5,000) KW genera¬ 
tors, Niagara Company from time to time will deliver to 
Aluminum Company in Hydraulic Station No. 3 as much 

[1378] 

of said thirteen thousand (13,000) MHP as Aluminum 
Company is able to take. 

(b) Niagara Company will also furnish to Aluminum 
Company, from time to time during the period of installa¬ 
tion of the said five new generators, alternating current 
not exceeding eight thousand (8,000) KW from the gen¬ 
erators of Niagara Company in Hydraulic Station No. 3, 
in lieu, and in substitution temporarily, of the amount of 
MHP which Aluminum Company is unable to take from 
said water wheels Nos. 11 to 15 inclusive, by reason of the 
replacement works which Aluminum Company shall be 
carrying on, provided that the aggregate power (mechan¬ 
ical and alternating electric current) deliverable and to be 
paid for until the completion of such replacement shall 
not exceed forty-three thousand (43,000) MHP. 

(c) If at any time hereafter Niagara Company shall fail 
in its readiness to deliver to Aluminum Company at said 
water wheels Nos. 11 to 15 inclusive in said Hydraulic 
Station No. 3, the MHP which Aluminum Company is 
entitled to receive by virtue of this agreement and the 
contracts herein specified, then and in such event Niagara 
Company will use reasonable diligence to provide in lieu 
thereof during the period of such failure, for the use of 
Aluminum Company in said Hydraulic Station No. 3, 
three-phase, twenty-five cycle alternating electric energy 
at approximately 12,000 volts, but this obligation shall 
not extend beyond the delivery of eight thousand (8,000) 
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KW, and this covenant on the part of Niagara Company 
shall be in lieu of any obligation on the part of Niagara 
Company to maintain a spare turbine water wheel in said 
Hydraulic Station No. 3 for the use of Aluminum Company. 

[1379] 

For the purpose of determining the alternating current 
equivalent of mechanical power under subdivisions (b) and 
(c) of this Article Second, direct current delivered from 
the rotary converters of Aluminum Company at its con¬ 
verter station near its Plant No. 3, as now located, to which 
such alternating current shall be transmitted, shall be 
deemed as delivered in lieu of a like amount of direct 
current which might have been generated from the 
mechanical power in respect of which Niagara Company 
shall so fail in readiness to deliver at said -water wheels 
Nos. 11 to 15 inclusive. 

Article Third 

(a) Aluminum Company shall pay for the actual 
mechanical horse power or its equivalent agreed to be 
taken and paid for by it, which may be available for 
delivery to it in Hydraulic Station No. 3, not exceeding 
the forty-nine thousand (49,000) MHP, at the rates and 
times and under the limitations specified in Contracts 
Nos. 1, 2, 3 and 4. 

(b) All the provisions of Contracts Nos. 1, 2, 3, 4, and 
Article First of Contract No. 6 , so far as they may be 
applicable and are not contradictory to the provisions of 
this agreement, shall apply to the delivery of all MHP 
at Hydraulic Station No. 3, pursuant to the terms of this 
agreement, provided that in the event of any conflict be¬ 
tween said several contracts in respect of the method of 
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measurement, the provisions of Contract No. 4 shall be 
deemed controlling. 

(c) Nothing in this agreement contained shall be deemed 
to rescind or cancel any of the said Contracts Nos. 1, 2, 
3, 4 and 6, but all of said Contracts Nos. 1, 2, 3 and 4 and 
so much of Contract No. 6 as is now in force and effect 
shall remain in full force and effect, except to the extent 
to which they are modified hereby, provided that any 
modification heretofore made of Contracts Nos. 1, 2, 3, 
and 4, respecting the obligation of Niagara Company in 
reference to the delivery of power to any other person 
or corporation, and respecting the obligation of Aluminum 
Company in reference to the use of any land or power 
leased, sold or supplied to it, shall not be affected by 
anything in this agreement contained. 

Article Fourth 

In case after the complete installation of said five new 
generators Aluminum Company shall be able to take from 
the water wheels Nos. 11 to 15 inclusive in Hydraulic 
Station No. 3 more than forty-nine thousand (49,000) 
MHP, it may take therefrom so long as its obligation to 
pay for said forty-nine thousand (49,000) MHP is in 
force, such additional MHP, not, however, exceeding a 
maximum of three thousand (3,000) MHP, and shall pay, 
at the same times and installments as it has promised to 
pay for the forty-nine thousand (49,000) MHP, for such 
excess above forty-nine thousand (49,000) MHP, the price 
of $16 per MHP per annum, (that being the agreed equiva¬ 
lent of the standard price of $23 per KW per annum for 
alternating current supplied by Niagara Company in said 
Hydraulic Station No. 3); such excess above forty-nine 
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thousand (49,000) MHP to be measured on the basis of 
monthly averages of daily peaks above forty-nine thousand 
(49,000) MHP “ firm power ”, as such maximum daily peak 
is shown by the hourly readings of the several units added 
together. 

Article Fifth 

(a) Aluminum Company hereby releases Niagara Com¬ 
pany from any obligation hereafter to furnish MHP under 
Contracts Nos. 1, 2 and 3 at Hydraulic Station No. 2, and 
promises that at its own cost and expense it will remove 
forthwith the generators (sometimes called dynamos) 
heretofore installed by it in Hydraulic Station No. 2, and * 
by such removal enable Niagara Company to attach alter¬ 
nating current generators to the water wheels therein, for 
the sole use and benefit of Niagara Company in Hydraulic 
Station No. 2. 

(b) Aluminum Company hereby surrenders to Niagara 
Company all rights to house machinery in said Hydraulic * 
Station No. 2, all rights of way between said Hydraulic 
Station No. 2 and Plant No. 2 of Aluminum Company, 
and all leases of land, rights of occupancy of buildings 
and grants of easements in respect of transmission lines 
contained in Contracts Nos. 1 , 2, 3 and Article First 

of Contract No. 6. 

(c) Aluminum Company will remove on or before the 
1st day of January, 1924, from any lands, the lease of * 
which is surrendered by subdivision (b) of this Article 
Fifth, all buildings, machinery and appurtenances placed 
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by it thereon, and meantime shall pay Niagara Company 
the amount of the reserved rent for the lands occupied 
thereby. 


Article Sixth 

Niagara Company promises and agrees to pay to 
Aluminum Company in consideration of the benefits to be 
derived by Niagara Company from this agreement: 

(a) Upon bills rendered therefor one-half of all sums 
paid by Aluminum Company as the purchase 
price and cost of installation of the five new gen¬ 
erators and their appurtenances specified in 
Article First hereof, which generators and ap¬ 
purtenances shall nevertheless remain the prop¬ 
erty of Aluminum Company. 

(b) As the rent therefor becomes due and payable, 
one-half of the amount payable by Aluminum 
Company for not more than three thousand 
(3,000) MHP taken by it in Station No. 3 in 
excess of forty-nine thousand (49,000) MHP. 

Niagara Company also releases Aluminum Company: 

[1383] 

(c) From the payment of any rent reserved under 
the leases of lands surrendered by Aluminum 
Company under the provisions of Article Fifth 
hereof for the use thereof after the removal of 
the buildings, machinery and appurtenances 
therefrom. 
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Article Seventh 

Niagara Company may perform for account and at the 
expense of Aluminum Company any of the covenants 
hereof relating to the removal or installation of gen¬ 
erators, or the removal of machinery, appliances or build¬ 
ings in respect of which Aluminum Company may be un¬ 
reasonably in default. 

♦ 

The provisions of this agreement may be specifically 
enforced by injunction or other equitable remedy or relief. 

In Witness Whereof, the parties hereto have caused 
these presents to be subscribed by their proper officers 
thereunto duly authorized, and their corporate seals, 
attested by their respective Secretaries, to be hereunto 
affixed, the day and year first above written. 

The Niagara Falls Power Company, 

By Paul A. Schoellkopf 

President 

Attest: 

F. L. Lovelace 

Secretary 


Aluminum Company of America, 

By Arthur V. Davis 

President. 


Attest: 

G. R. Gibbons 

Secretary 
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EXCERPTS FROM HEARINGS BEFORE FEDERAL 
POWER COMMISSION IN SO-CALLED “275 CFS CASE” 

[1399] 

Q. That letter contract is dated November 1, 1922 and 
is probated January 10, 1923, Mr. Thorpe? A. Yes. 

[1400] 

Q. Did not Article 4 provide for an increase in the 
amount of power which the Aluminum Company was to 
obtain at the plant—suppose you read article 4, Mr. 
Thorpe; I believe that would be more desirable. A. Article 
4 of the lease provided under certain conditions that 
the 49,000 m. h. p. could be increased by a maximum of 

[1401] 

3,000 m. h. p. under certain conditions. 

Q. Under certain conditions? A. Yes, sir. 

Q. And the price stated in Article 4 for the additional 
horsepower is $16 per m. h. p.? A. That is what is stated 
in Article 4th. 

Q. In Article 6 is there a provision for a rebate of a 
portion of that price? A. Well, I do not subscribe—I 
cannot answer your question subscribing to a rebate. 

Q. I am sorry. Will you state what Article 6 provides? 
A. Yes, sir. Article 6 provides—I perhaps had better 
read it. 
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Commission in So-Called “ 275 Cfs Case” 

[1402] 

Q. Mr. Thorpe, the effect of Articles 4 and 6 is that 
this additional 3,000 m. h. p., the Aluminum Company 
actually paid $S per m. li. p. rather than $16; is that not 
true? A. It pays—strike that out, please. Whatever 
power Aluminum Company takes in excess of the 49,000 
up to a maximum of 3,000 additional, which is my under¬ 
standing, it pays at the rate of $8 per horsepower; it costs 
them $8 per horsepower for what it takes. 

Q. $8 per mechanical horsepower? A. That is right. 
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PETITION OF THE NIAGARA FALLS POWER 

COMPANY 

[1409] 

Before the 

FEDERAL POWER COMMISSION 


In the Matter 
of 

The Niagara Falls Power Company, 
Project No. 16. 


The Niagara Falls Power Company, petitioner, respect¬ 
fully alleges and shows: 

1. Petitioner is a licensee, Project No. 16, and is subject 
to compliance with the requirements of the Uniform System 
of Accounts of the Commission for licensees and interstate 
electric public utility companies. 

2. Licensee presently includes in its balance sheet ac¬ 
counts, in Account No. 146—Other Deferred Debits, the 
amount of $1,500,000, the source and nature of which is 
hereinafter described. 

3. Petitioner proposes to amortize this amount by 
ratable monthly charges to operating expense over the 
period commencing March 1, 1949 to May 1, 1967. 

4. Petitioner respectfully requests that the Commission 
adopt an order or issue a ruling approving the procedure 
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[1410] 

set forth in paragraph “3.” above with respect to all 
accounting requirements by petitioner, including particu¬ 
larly determination of project earnings for purposes of 
Section 10(d) of the Federal Power Act. 

5. The amount of $1,500,000 presently carried in Account 
146—Other Deferred Debits, was expended by petitioner 
under and by reason of the following circumstances: 

By agreements dated March 7, 1947 and March 1, 
1949 with Aluminum Company of America, copies 
of which are attached hereto as Exhibits A and B, 
petitioner, by payment of $1,500,000 to Alcoa, pro¬ 
cured, effective March 1, 1949, the surrender by 
Alcoa of all of the contract rights of Alcoa to take 
an aggregate of 52,000 mechanical horsepower deliv¬ 
erable by petitioner to Alcoa’s generators located in 
the Schoellkopf hydraulic station of petitioner and 
connected to the hydraulic turbines of petitioner. 

Alcoa’s contracts made with petitioner’s prede¬ 
cessors in 1905 and as subsequently amended obli¬ 
gated petitioner to deliver for use by Alcoa the 
52,000 mechanical horsepower up to and including 
May 1, 1967. 


[1411] 

Under Exhibits A and B Alcoa has also surren¬ 
dered to petitioner its lease of petitioner’s real prop¬ 
erty adjoining the Schoellkopf hydraulic station on 
which Alcoa had erected a manufacturing plant 
which was abandoned as of March 1, 1949. The sur¬ 
render of the leased premises is of no value to peti- 
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tioner as the manufacturing plant of Alcoa as 
abandoned is not suitable for other manufacturing 
purposes and the cost of its removal is presently 
estimated to exceed any recoverable salvage there¬ 
from by petitioner. 

6. By order dated December 19, 1947, your Commission 
duly authorized an amendment to the license of petitioner 
for Project No. 16 to include in the licensed project five 
new 60-cycle alternating current electric generators with 
appurtenant equipment to be utilized in substitution for 
direct current generators through which Alcoa up to March 
1, 1949 utilized the 52,000 mechanical horsepower supplied 
to Alcoa by petitioner under the contracts as amended 
expiring May 1, 1967. 

7. Petitioner has expended approximately $2,700,000 for 
five new 60-cvde alternating current electric generators 

[1412] 

t 

and appurtenant equipment which amount is included in 
petitioner’s cost of its licensed project. 

8. The direct current generators formerlv utilized bv 
Alcoa to transform the 52,000 mechanical horsepower into 
electric energy are estimated to have produced 36,573 kilo¬ 
watts of electric capacity, whereas the five new 60-cycle 
alternating current generators installed by petitioner for 
a rated capacity of 40,000 kilowatts and are capable of 
producing electric energy at a rate of approximately 42,000 

* kilowatts. The installation of generators by petitioner in 
lieu of the direct current generators of Alcoa has resulted 
in a measurable improvement in the electric output of peti¬ 
tioner’s licensed project. 
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9. All of the output of the new 60-cycle alternating 
current generators of petitioner is delivered under contract 
to petitioner’s parent, Niagara Mohawk Power Corpora¬ 
tion (successor by consolidation to Buffalo Niagara Electric 
Corporation), and is utilized by the parent corporation for 
distribution to its customers. The rate paid for such elec¬ 
tric energy output by the parent company is three mills 
per kilowatt hour, or approximately $1,050,000 per annum. 

[1413] 

The contract between petitioner and its parent for delivery 
of this electric energy was filed with your Commission on 
March 31, 1949. Under the contracts as amended between 
petitioner and Alcoa, the annual revenue from Alcoa for 
the delivery of 52,000 mechanical horsepower was approxi¬ 
mately $420,000. Revenues to petitioner from its licensed 
project operations as a result of the installation of peti¬ 
tioner’s own 60-cycle alternating current generators in lieu 
of the Alcoa direct current generators have been increased 
substantially. 

10. Petitioner has received from the Treasury Depart¬ 
ment of the United States a closing agreement, a copy of 
which is attached as Exhibit C 1 , providing that for Federal 
income tax purposes the $1,500,000 paid by petitioner to 
Alcoa for surrender of Alcoa’s contract rights with respect 
to the annual delivery of 52,000 mechanical horsepower shall 
be amortized in ratable annual installments to and including 
May 1, 1967, the contract termination date, as an allowable 
expense in determination of any Federal income tax lia¬ 
bility of petitioner. Based on present Federal income tax 
rates, petitioner is thus enabled to reduce its annual Fed¬ 
eral income tax liability by approximately $30,000 and 
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thereby to increae its licensed project earnings for pur¬ 
poses of amortization reserve liability, if any. 

[1414] 

11. The Public Service Commission of the State of 
New York by order adopted November 14, 1949 in Case 
14471 has authorized petitioner to amortize the amount of 
$1,500,000 by ratable monthly charges for the period 
March 1, 1949 to and including April 30, 1967 by charges 
to operating expenses. A copy of the order of the Public 
Service Commission of New York and of a memorandum 
of Commissioner Mylott, approved by that Commission on 
November 14, 1949, is attached hereto as Exhibit D. 

The expenditure of $1,500,000 by petitioner as above 
described has enabled petitioner to increase its project 
revenues, improve the utilization of its project property, 
reduce the Federal income taxes payable to and including 
April 30, 1967 by petitioner and to provide a wider gen¬ 
eral distribution of the electric energy developed by peti¬ 
tioner in its licensed project. 

Wherefore petitioner respectfully requests that the 
Federal Power Commission make and issue its order or 
ruling authorizing petitioner for all accounting require¬ 
ments subject to the jurisdiction of the Commission under 
the Federal Power Act to amortize the above-described 
expenditure of $1,500,000 over the period March 1, 1949— 

[1415] 

May 1, 1967 by ratable monthly charges to operating 
expenses. 

Respectfully submitted, 

Thf. Niagara Falls Power Company 
By G. F. Watters 
Executive Vice President 

Dated: January 16, 1950. 
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Niagara Falls Power Company 

[1417] 

1947 Executory Agreement 

THIS INDENTURE (hereinafter sometimes called the 
“1947 Executory Agreement”), made this 7th day of 
March, 1947, by and between Aluminum Company of 
America, a corporation duly organized and existing under 
the laws of the Commonwealth of Pennsylvania, having a 
place of business at Canal Basin, in The City of Niagara 
Falls, New York (hereinafter called “Aluminum”), party 
of the first part, and The Niagara Falls Power Company, 
a corporation duly organized and existing under the laws 
of the State of New York, and having its principal office 
and place of business (residence) at Canal Basin, in The 
City of Niagara Falls, County of Niagara, State of New 
York (hereinafter called “Niagara”), party of the second, 
part, 

WlTNESSETH l 

Whereas, Niagara is the successor in interest, through 
consolidation, effected October 31, 191S, of The Niagara 
Falls Power Company (predecessor constituent company), 
Cliff Electrical Distributing Company (hereinafter re¬ 
ferred to as “Cliff”) and Hydraulic Power Company of 
Niagara Falls (hereinafter referred to as “Hydraulic”), 
which last named company was the successor in interest, 

[1418] 

through merger of The Niagara Falls Hydraulic Power 
and Manufacturing Company (hereinafter referred to as 
4 ‘ Power and Man ufacturing ”); and 
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Whereas, Power and Manufacturing did heretofore 
enter into certain leases of land and mechanical power to 
Aluminum (under its former name of Pittsburgh Reduc¬ 
tion Company); and 

Whereas, said leases of land and mechanical power 
from Power and Manufacturing to Aluminum may be 
generally described as follows: 

Agreement No. 1. Dated August 2, 1895, cover¬ 
ing lease of so much mechanical power in the former 
Power Station No. 2 of Power and Manufacturing 
below the high bank of the Niagara River, as would 
enable Aluminum to develop therefrom three thou¬ 
sand (3,000) electrical horsepower (“EHP”), and 
covering lease of lands upon which Aluminum con¬ 
structed its former Plant No. 2, on top of the high 
bank of the Niagara River. 

Agreement No. 2. Dated February 2, 1899, cov¬ 
ering lease of additional lands utilized by Alumi¬ 
num as part of its former Plant No. 2, and covering 
the lease of mechanical power sufficient for the 
development of at least three thousand six hundred 

[1419] 

and twenty (3,620) EHP in the former Power Sta¬ 
tion No. 2 of Power and Manufacturing. Said 
Agreement No. 2 was supplemented and modified 
► by a further agreement dated February 2, 1899, 

providing for the enlargement of certain space to 
be used by Aluminum under the provisions of said 
Agreement No. 2. 
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Agreement No. 3. Dated December 27, 1899, cov¬ 
ering the lease of mechanical power to the amount 
of six thousand (6,000) HP, Aluminum having 
elected, under the terms of said agreement, to take 
mechanical power to the amount of two thousand 
(2,000) HP in addition to power to the extent of 
four thousand (4,000) HP specifically agreed to be 
taken by Aluminum thereunder, in said Station No. 
2 (the amount of power covered by said Agreements 
Nos. 1, 2 and 3 having subsequently been established 
by the parties at 13,000 mechanical horsepower). 

Agreement No. 4. Dated November 20, 1905, and 
agreements supplemental thereto (including partic¬ 
ularly a certain Agreement dated June 18, 1907 
modifying said Agreement No. 4 in respect of de¬ 
scription of leased lands and otherwise), providing 
for the lease of lands for Plant No. 3 of Aluminum, 
and the leasing of mechanical power to Aluminum' 
in Station No. 3 of Power and Manufacturing to 

[1420] 

the extent of thirty-six thousand (36,000) HP; and 

Whereas, in addition to the foregoing specified agree¬ 
ments of lease, Hydraulic and Aluminum did, under date 
of October 5, 1910, enter into an additional agreement of 
lease (hereinafter called Agreement No. 5) whereby 
Hydraulic leased to Aluminum six thousand (6,000) MHP ' 
to be delivered in its Station No. 2, which Agreement No. 5, < 
however, as modified by Agreement No. 6 hereinafter men¬ 
tioned, expired by its terms on the 26th day of November, 
1921; and 
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Whereas, on November 26, 1912, Hydraulic and Cliff 
made a tripartite agreement with Aluminum, herein re¬ 
ferred to as Agreement No. 6, by Article First of which 
said leases of land and mechanical power, Agreements Nos. 
1, 2 and 3, were modified as therein specified; and 

Whereas, Hydraulic and Aluminum, under date of July 
1, 1916, entered into a further Memorandum of Lease 
(herein called Agreement No. 7), whereby Hydraulic leased 
to Aluminum an additional piece of land in The City of 
Niagara Falls, New York; and 

Whereas, Niagara and Aluminum under date of January 
20, 1921, entered into a Memorandum of Agreement elimi¬ 
nating certain provisions of said Agreements Nos. 1, 2, 3, 
and 4, and of certain other supplementary agreements, par¬ 
ticularly Agreement No. 6, which provisions purported to 

[1421] 

restrict in certain respects the sale or lease of power or 
electric energy by Niagara and the use of leased land or 
power by Aluminum ; and 

Whereas, under date of November 1, 1922, Niagara and 
Aluminum entered into a certain Agreement (herein called 
the “1922 Agreement”), which provided among other 
things, for the substitution by Aluminum of five direct 
current generators in Station No. 3 of Niagara connected 
to water wheels Nos. 11 to 15 inclusive; the change of place 
of delivery by Niagara to Aluminum of 13,000 mechanical 
horsepower (“MHP”) from Niagara’s Station No. 2 to 
said water wheels in Station No. 3, and an undertaking by 
Niagara to supply up to 8,000 KW of alternating electric 
energy in the event of any failure to deliver MHP which 
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Aluminum should be entitled to receive from Niagara’s 
water wheels Nos. 11 to 15 inclusive in its Station No. 3; 
the surrender by Aluminum to Niagara of all rights to 
house machinery in Station No. 2 of Niagara, all rights of 
way between Niagara’s Station No. 2 and Plant No. 2 of 
Aluminum, and all leases of land, rights of occupancy of 
buildings and grants of easements in respect of transmission 
lines contained in Agreements Nos. 1, 2, and 3 and Article 
First of Agreement No. 6, hereinabove mentioned; and 

Whereas, the Court of Appeals of the State of New York, 
in the case entitled “Matter of Aluminum Company of 
America v. Milo R. Malthie, et al.”, 289 N. Y. 357, has held 

[1422] 

Aluminum to be a lessee from Niagara of real property, 
with appurtenant and expressly granted rights in Alumi¬ 
num to take mechanical power from the hydraulic equip¬ 
ment of Niagara; and 

Whereas, the leases of land and mechanical power sub¬ 
sisting under the aforesaid Agreements, as said Agree¬ 
ments have been supplemented and modified, will according 
to their terms and provisions continue in force and effect 
until May 1, 1967; and 

Whereas, Niagara deems it advantageous and desires to 
obtain for itself the mechanical power, heretofore and now 
supplied to Aluminum under the terms of the above- 
mentioned Agreements, for use in the conduct of its busi¬ 
ness as an electric corporation or public-service corporation 
for the generation and sale of electrical power and energy; 
and Aluminum is willing to cease operations at its plant 
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at Niagara Falls, New York, and to cease the taking and 
use of mechanical and electrical power supplied by Niagara, 
and to surrender its leaseholds, upon the terms and condi¬ 
tions herein set forth; and 

Whereas, the parties hereto are mutually willing, upon 
the terms and conditions herein provided, each to release 
and surrender to the other the respective rights and interests 
inuring to each respectively, and to release and discharge 

[1423] 

the other from all duties, obligations, and liabilities, existing 
under or arising from the said Agreements and any and 
all other contracts or agreements of whatsoever kind or 
nature, heretofore or now subsisting between the said par¬ 
ties (other than this 1947 Executory Agreement); 

Now, Therefore, in consideration of the premises and 
of the mutual covenants and agreements of the parties here¬ 
inafter provided, and of the payment by each of the parties 
to the other of One Dollar ($1.00) lawful money of the 
United States, and of other good and valuable considera¬ 
tions, the receipt of which is hereby acknowledged by the 
respective parties hereto, Aluminum and Niagara Do 
Mutually Covenant and Agree as Follows: 

First: Aluminum agrees that, in consideration of the 
payment to it by Niagara of the sum of One Million Five 
Hundred Thousand Dollars ($1,500,000.) in the manner 
hereinafter in Clause A of Article Second of this 1947 
Executory Agreement provided, it will: 

A. At midnight of February 28, 1949, discontinue and 
terminate all taking of mechanical power and electrical 


281 


1424 Exhibit A, 

Annexed to Petition of The Niagara Falls Poicer Company 


power and energy from the power plants of Niagara, and, 
on March 1, 1949 (said date being hereinafter referred to 
as the “Surrender Date”), surrender, yield up and deliver 
over to Niagara possession of all lands leased to Aluminum 
by Niagara or used by Aluminum under the Agreements 

[1424] 

hereinbefore mentioned or indicated, and possession of all 
buildings occupied, in whole or in part, by Aluminum under 
the said Agreements, and together therewith all tangible 
property, real, personal or mixed, situated upon the said 
lands on the Surrender Date, which prior to December 1, 
1948 Aluminum shall have notified Niagara of its intention 
not to remove, and all tangible property, real, personal or 
mixed, belonging to Aluminum and situated at the Sur¬ 
render Date in the power house of Niagara, which prior to 
December 1, 1948 Aluminum shall have notified Niagara 
of its intention not to remove; provided that Aluminum 
shall have the right to remove, and promptly after the 
Surrender Date shall remove from the lands of Niagara, 
all such tangible property as to which Aluminum shall not 
have so notified Niagara and for such purpose shall have 
the right of ingress and egress upon such lands and the 
right to use the cranes, elevators and facilities of Niagara 
insofar as such use may be reasonably necessary for such 
removal, and provided further that Niagara promptly after 
the Surrender Date shall dismantle all of such tangible 
property which then remains in the power house of Niagara, 
and remove the same therefrom to a mutually satisfactory 
location on the lands previously leased by Niagara to 
Aluminum, the direct labor costs in connection with such 
dismantling and removal to be borne by Aluminum, and 
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[1425] 

Aluminum shall have no right so to dismantle and remove 
property from said power house of Niagara unless Niagara 
shall fail to do so promptly. 

B. Deliver to Niagara on the Surrender Date such 
instrument or instruments of surrender, conveyance, trans¬ 
fer and assignment as may be necessary or appropriate 
to evidence the surrender, transfer, conveyance and deliv¬ 
ery to Niagara, its successors and assigns, of all right, title 
and interest of Aluminum in and to the said lands and 
property to be surrendered and delivered in accordance 
with the last preceding Subparagraph A. 

C. Deliver to Niagara on the Surrender Date such 
instrument or instruments (which may be the instrument 
or instruments prescribed by the last preceding Subpara¬ 
graph B) as may be necessary or appropriate to evidence 
the surrender, transfer, conveyance and release by Alumi¬ 
num to Niagara, its successors and assigns, of all rights, 
claims, interests and easements in, affecting, or relating 
to lands, mechanical and electrical power, and water and 
water wheels used or to be used in the generation of 
mechanical or electrical power, and to release Niagara, its 
successors and assigns, from all other rights, claims, inter¬ 
ests and easements which may inure to Aluminum or arise 
out of the Agreements hereinbefore mentioned between 

[1426] 

Aluminum and Niagara or their respective predecessors, 
and out of any and all further or other contracts and 
agreements (other than this 1947 Executory Agreement) 
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subsisting or purporting to subsist between Aluminum 
and Niagara (or between their predecessor in interest), at 
any time or times prior to, or at, the Surrender Date. 

Second: Niagara agrees that, in consideration of the 
surrender, conveyance, release and delivery of possession 
to it by Aluminum of the various premises and property, 
real, personal and mixed, and the delivery by Aluminum 
of the instrument or instruments of surrender, conveyance, 
transfer and release, all as provided in the foregoing Arti¬ 
cle First of this Agreement, it will: 

A. Pay to Aluminum the sum of One Million Five 
Hundred Thousand Dollars ($ 1,500,000.00). Of said sum, 
the amount of Seven Hundred and Fifty Thousand Dollars 
($750,000.00) has been paid by Niagara at the time of the 
execution and delivery of this Agreement, and the receipt 
thereof is hereby acknowledged by Aluminum. Said pay¬ 
ment of Seven Hundred and Fifty Thousand Dollars 
($750,000.00) shall be subject to the provisions of Article 
Fourth of this Agreement. The remainder of said sum 
of One Million Five Hundred Thousand Dollars ($1,500,- 
000.00), namely, Seven Hundred and Fifty Thousand Dol¬ 
lars ($750,000.00), will be paid by Niagara to Aluminum 
on the Surrender Date, upon the surrender, conveyance, 

[1427] 

delivery of possession and delivery of instruments by 
Aluminum as hereinbefore in Article First hereof pro¬ 
vided. 

B. Deliver to Aluminum an appropriate instrument or 
instruments (which may be the instrument or instruments 
provided in Subparagraphs B and C of Article First here- 
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of, in bipartite form) releasing Aluminum, its successors 
and assigns, from all claims, obligations, duties and lia¬ 
bilities on the part of Aluminum to be performed, paid 
or satisfied, arising out of the Agreements hereinbefore 
mentioned between Aluminum and Niagara or their respec¬ 
tive predecessors, and out of any and all further or other 
contracts and agreements (other than this 1947 Executory 
Agreement) subsisting or purporting to subsist between 
Aluminum and Niagara (or between their predecessors in 
interest) at any time or times prior to, or at, the Surren¬ 
der Date. 

Third: A. On the Surrender Date, Aluminum and 
Niagara shall mutually settle and adjust all amounts due 
for rentals of land and mechanical power, payable up to 
the Surrender Date under the terms and provisions of the 
Agreements hereinbefore referred to; and in addition to 
all other payments to be made under the provisions of this 
1947 Executory Agreement Aluminum will, upon rendition 
of a bill or bills therefor by Niagara, pay all amounts due 
for electrical energy supplied by Niagara to Aluminum 

[1428] 

up to the Surrender Date under agreements pursuant to 
the filed rate schedules or tariffs of Niagara. 

B. Aluminum and Niagara hereby mutually agree and 
declare their intention that, at the Surrender Date, upon 
due performance by each of the parties hereto of the mat¬ 
ters and things by each to be performed to and including 
the Surrender Date according to the terms and provisions 
of this 1947 Executory Agreement, all of the above-men¬ 
tioned Agreements shall then and thereupon be in all 
respects terminated, rescinded, abrogated, cancelled and 
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annulled; that any and all other contracts and agreements 
between the said parties, if any such be then subsisting in 
force and effect, relating to leases of land or mechanical 
power shall likewise be thereupon wholly and in all re¬ 
spects terminated, rescinded, abrogated, cancelled and 
annulled; and that at the Surrender Date, upon the due 
performance of the matters and things to be done on or 
before the Surrender Date pursuant to the provisions of 
this 1947 Executory Agreement, each of the parties hereto 
shall be released by the other from all duties, obligations, 
claims, demands, liabilities and responsibilities arising out 
of any and all contracts and agreements (other than this 
1947 Executory Agreement) at said Surrender Date or 
theretofore subsisting or purporting to subsist between the 
said parties hereto or their predecessors in interest relat¬ 
ing to leases of land, and relating to the production, 

[1429] 

supply, taking and use of mechanical or electrical power. 

Fourth : Niagara shall endeavor to obtain all approvals 
and authorizations, if any, of regulatory bodies or commis¬ 
sions having jurisdiction that are required in connection 
with tlie consummation of this 1947 Executory Agreement 
and shall notify Aluminum when any such approval or 
authorization has been obtained. In the event that all such 
approvals and authorizations shall not be obtained on or 
before March 1, 1948 then upon written notice by either 
party to the other within fifteen days thereafter or, in the 
event that any such authorization or approval shall be 
granted on terms or conditions deemed by either Niagara 
or Aluminum to be unsatisfactory, then upon written 
notice by either party to the other within thirty’ days after 
the granting of such authorization or approval, this 1947 
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Executory Agreement shall be void and of no effect, and 
Niagara shall be entitled forthwith to receive, and Alumi¬ 
num shall be obligated to make, repayment of the sum of 
$750,000.00 paid by Niagara to Aluminum at the time of 
the execution and delivery of this 1947 Executory Agree¬ 
ment. 

Fifth: The terms and provisions of this 1947 Execu¬ 
tory Agreement shall be binding upon the successors and 
assigns of the respective parties hereto. 

[1430] 

In Witness Whereof, the parties hereto have caused 
these presents to be subscribed by their proper officers 
thereunto duly authorized, and their corporate seals, at¬ 
tested by their respective secretaries or assistant secre¬ 
taries, to be hereunto affixed the day and year first above 
written. 

Aluminum Company of America 
By I. W. Wilson 
' Vice President 

(Seal) 

Attest: 

J. R. D. Huston 

Secretary 

The Niagara Falls Power Company 
By A. T. O’Neill 
Vice President 

(Seal) 

•Attest: 

Wm. C. Bingham 

Asst. Secretary 
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Instrument of Surrender and Release 


THIS INDENTURE, made as of the 1st day of March, 
1949, by and between Aluminum Company of America, a 
corporation duly organized and existing under the laws of 
the Commonwealth of Pennsylvania and having its prin¬ 
cipal office and place of business (residence) at 801 Gulf 
Building, Pittsburgh, Pennsylvania, (hereinafter called 
“Aluminum”), party of the first part, and The Niagara 
Falls Power Company, a corporation duly organized and 
existing under the laws of the State of New York and hav¬ 
ing its principal office and place of business (residence) 
at Canal Basin in The City of Niagara Falls, County of 
Niagara, State of New York (hereinafter called 
“Niagara”), party of the second part, 

WITNESSETH I 

Whereas, Niagara is the successor in interest, through 
consolidation effected October 31,1918 of The Niagara Falls 
Power Company (predecessor constituent company), Cliff 
Electrical Distributing Company (hereinafter referred to 
as “Cliff”) and Hydraulic Power Company of Niagara 
Falls (hereinafter referred to as “Hydraulic”), which 
last named company was the successor in interest, through 
merger, of The Niagara Falls Hydraulic Power and Manu¬ 
facturing Company (hereinafter referred to as “Power 
and Manufacturing”); and 

Whereas, the lands and power plants of said predeces¬ 
sor corporations and of Niagara, hereinafter mentioned, 
were or are situated in The City of Niagara Falls, County 
of Niagara, State of New York; and 


* 
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Whereas, Power and Manufacturing did heretofore 
enter into certain leases of land and mechanical power to 
Aluminum (under its former name of Pittsburgh Reduc¬ 
tion Company); and 

Whereas, said leases of land and mechanical power from 
Power and Manufacturing to Aluminum may be gen¬ 
erally described as follows: 

Agreement No. 1. Dated August 2, 1895, cover¬ 
ing lease of so much mechanical power in the former 
Power Station No. 2 of Power and Manufacturing 
below the high bank of the Niagara River, as would 
enable Aluminum to develop therefrom three thou¬ 
sand (3,000) electrical horsepower (“EHP”), and 
covering lease of lands upon which Aluminum con¬ 
structed its former Plant No. 2, on top of the high 
bank of the Niagara River. 

Agreement No. 2. Dated February 2, 1899, cov¬ 
ering lease of additional lands utilized by Alumi¬ 
num as part of its former Plant No. 2 and covering 

[1436] 

the lease of mechanical power sufficient for the de¬ 
velopment of at least three thousand six hundred 
and twenty (3,620) EHP in the former Power Sta¬ 
tion No. 2 of Power and Manufacturing. Said 
Agreement No. 2 was supplemented and modified 
by a further agreement dated February 2, 1899, 
providing for the enlargement of certain space to be 
used by Aluminum under the provisions of said 
Agreement No. 2. 
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Agreement No. 3. Dated December 27, 1899, cov¬ 
ering the lease of mechanical power to the amount 
of six thousand (6,000) HP, Aluminum having 
elected, under the terms of said agreement, to take 
mechanical power to the amount of two thousand 
(2,000) HP in addition to power to the extent of 
four thousand (4,000) HP specifically agreed to be 
taken by Aluminum thereunder, in said Station No. 
2 (the amount of power covered by said Agreements 
Nos. 1 , 2 and 3 having subsequently been established 
by the parties at 13,000 mechanical horsepower). 

Agreement No. 4. Dated November 20, 1905, and 
agreements supplemental thereto (including partic¬ 
ularly a certain Agreement dated June IS, 1907 
modifying said Agreement No. 4 in respect of de¬ 
scription of leased lands and otherwise), providing 
for the lease of lands for Plant No. 3 of Aluminum, 
and the leasing of mechanical power to Aluminum 
in Station No. 3 of Power and Manufacturing to 
the extent of thirty-six thousand (36,000) HP: and 

Whereas, in addition to the foregoing specified agree¬ 
ments of lease, Hydraulic and Aluminum did, under date 
of October 5, 1910, enter into an additional agreement of 
lease (hereinafter called Agreement No. 5) whereby 
Hydraulic leased to Aluminum six thousand (6,000) MHP 
to be delivered in its Station No. 2, which Agreement No. 
5, however, as modified by Agreement No. 6 hereinafter 
mentioned, expired by its terms on the 26th day of No¬ 
vember, 1921; and 

Whereas, on November 26, 1912, Hydraulic and Cliff 
made a tripartite agreement with Aluminum, herein re- 
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ferred to as Agreement No. 6 , by Article First of which 

* said leases of land and mechanical power, Agreements 
I* Nos. 1, 2 and 3, were modified as therein specified; and 

Whereas, Hydraulic and Aluminum, under date of 

* July 1, 1916, entered into a further Memorandum of Lease 
4 (herein called Agreement No. 7), whereby Hydraulic 

leased to Aluminum an additional piece of land in The 
City of Niagara Falls, New York; and 


Whereas, Niagara and Aluminum under date of Janu¬ 
ary 20, 1921, entered into a Memorandum of Agreement 
eliminating certain provisions of said Agreements Nos. 1, 

[1437] 

^ 2, 3, and 4, and of certain other supplementary agreements, 
particularly Agreement No. 6, which provisions purported 
to restrict in certain respects the sale or lease of power 
or electric energy by Niagara and the use of leased land 
or power by Aluminum; and 

►« Whereas, under date of November 1, 1922, Niagara and 
Aluminum entered into a certain Agreement (hereincalled 
the “1922 Agreement”), which provided, among other 
things, for the substitution by Aluminum of five direct 
current generators in Station No. 3 of Niagara connected 
*to water wheels Nos. 11 to 15 inclusive; the change of 
place of delivery by Niagara to Aluminum of 13,000 
mechanical horsepower (“MHP”) from Niagara’s Station 
No. 2 to said water wheels in Station No. 3, and an under¬ 
taking by Niagara to supply up to 8,000 KW of alternating 
^.electric energy in the event of any failure to deliver MHP 
which Aluminum should be entitled to receive from Niag¬ 
ara’s water wheels Nos. 11 to 15 inclusive in its Station 
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No. 3; the surrender by Aluminum to Niagara of all rights 
to house machinery in Station No. 2 of Niagara, all rights 
of way between Niagara’s Station No. 2 and Plant No. 2 
of Aluminum, and all leases of land, rights of occupancy 
of buildings and grants of easements in respect of trans¬ 
mission lines contained in Agreements Nos. 1, 2, and 3 
and Article First of Agreement No. 6 , hereinabove men¬ 
tioned : and 

Whereas, the Court of Appeals of the State of New 
York, in the case entitled “Matter of Aluminum Company 
of America v. Milo R. Maltbie, et al.”, 2S9 N. Y. 357, has 
held Aluminum to be a lessee from Niagara of real prop¬ 
erty, with appurtenant and expressly granted rights in 
Aluminum to take mechanical power from the hydraulic 
equipment of Niagara; and 

Whereas, the leases of land and mechanical power sub¬ 
sisting under the aforesaid Agreements, as said Agree¬ 
ments have been supplemented and modified, will accord¬ 
ing to their terms and provisions continue in force and 
effect until May 1, 1967; and 

Whereas, Aluminum and Niagara under date of March 
7, 1947 entered into a certain Agreement entitled and here¬ 
in referred to as the “1947 Executory Agreement”, where¬ 
by for certain considerations therein recited and expressed 
Aluminum agreed in Article First thereof: 

A. That at midnight of February 28, 1949, Aluminum 
would discontinue and terminate all taking of mechanical 
power and electrical power and energy from the power 
plants of Niagara, and, on March 1, 1949 (said date being 
in the 1947 Executory Agreement and herein referred to 
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as the “Surrender Date’’), surrender, yield up and deliver 

over to Niagara possession of all lands leased to Alumi- 

1 num bv Niagara or used bv Aluminum under the Agree- 
* %• 

4 ments hereinbefore and in said 1947 Executory Agreement 


[1438] 


i 

* 


r 




►< 

► 


r 
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mentioned or indicated, and possession of all buildings 
occupied, in whole or in part, by Aluminum under the said 
Agreements, and together therewith all tangible property, 
real, personal or mixed, belonging to Aluminum, situated 
at the Surrender Date on the said lands or in the power 
house of Niagara, which prior to December 1, 194S Alumi¬ 
num shall have notified Niagara of its intention not to 
remove (subject, however, to the right of Aluminum to 
remove from the lands of Niagara all tangible property 
as to which Aluminum shall not have notified Niagara of 
its intention not to remove as provided in Subparagraph 
A of Article First of the said 1947 Executory Agreement); 

B. That Aluminum would deliver to Niagara on the 
Surrender Date such instrument or instruments of sur¬ 
render, conveyance, transfer and assignment as may be 
necessary or appropriate to evidence the surrender, trans¬ 
fer, conveyance and delivery to Niagara, its successors, and 
assigns, of all right, title and interest of Aluminum in and 
to the said lands and property to be surrendered and 
delivered in accordance with the last preceding Subpara¬ 
graph A; and 

C. That Aluminum would deliver to Niagara on the 
Surrender Date such instrument or instruments (which 
might be the instrument or instruments prescribed by the 
last preceding Subparagraph B) as may be necessary or 
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appropriate to evidence the surrender, transfer, convey¬ 
ance and release by Aluminum to Niagara, its successors 
and assigns, of all rights, claims, interests and easements * 
in, affecting, or relating to lands, mechanical and electrical 
power, and water and water wheels used or to be used in 
the generation of mechanical or electrical power, and to 
release Niagara, its successors and assigns, from all other 
rights, claims, interests and easements vrhich may inure - 

i 

to Aluminum or arise out of the Agreements hereinbefore ,• 
mentioned between Aluminum and Niagara or their re¬ 
spective predecessors, and out of any and all further or 
other contracts and agreements (other than the 1947 Ex- 4 
ecutory Agreement) subsisting or purporting to subsist < 
between Aluminum and Niagara (or between their prede-* 
cessors in interest) at any time or times prior to, or at, 
the Surrender Date; 

all as provided in Article First of the 1947 Executory^ 
Agreement; and 

Whereas, Niagara agreed in Article Second of the said* 
1947 Executory Agreement to pay to Aluminum the sum 
of One Million Five Hundred Thousand Dollars ($1,500,- 
000), of which sum the amount of Seven Hundred and 4 
Fifty Thousand Dollars ($750,000) was paid by Niagara at i 
the time of execution and delivery of the 1947 Executory*. 
Agreement, and the remaining Seven Hundred and Fifty 
Thousand Dollars ($750,000) thereof is to be paid by* 
Niagara to Aluminum on the Surrender Date upon the 1 
surrender, conveyance, delivery of possession and delivery,, 
of instruments by Aluminum as provided in Article First^ 
of said 1947 Executory Agreement; and to deliver to 
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[1439] 

Aluminum an appropriate instrument or instruments (or 
to join in such appropriate instrument or instruments in 
bipartite form) releasing Aluminum, its successors and 
assigns, from all claims, obligations, duties and liabilities 
on the part of Aluminum to be performed, paid or satis¬ 
fied arising out of the Agreements between Aluminum and 
Niagara or their respective predecessors hereinbefore and 
in said 1947 Executory Agreement mentioned, and out of 
any and all further or other contracts and agreements 
(other than the 1947 Executory Agreement) subsisting or 
purporting to subsist between Aluminum and Niagara (or 
between their predecessors in interest) at any time or times 
prior to or at the Surrender Date; all as provided in 
Article Second of the 1947 Executory Agreement; and 

Whereas, in Article Third of the 1947 Executory Agree¬ 
ment Aluminum and Niagara agreed mutually to settle 
and adjust on the Surrender Date all amounts due for 
rentals of land and mechanical power, payable up to the 
Surrender Date under the terms and provisions of the 
Agreements hereinbefore referred to; and that Aluminum 
would, upon rendition of a bill or bills therefor by Niagara, 
pay all amounts due for electrical energy supplied by 
Niagara to Aluminum up to the Surrender Date under 
agreements pursuant to the filed rate schedules or tariffs 
of Niagara ; and that at the Surrender Date upon due per¬ 
formance by each of the parties of each and all matters 
and things by each to be performed to and including the 
Surrender Date according to the terms and provisions of 
the 1947 Executory Agreement, all of the Agreements 
therein and hereinbefore mentioned shall then and there¬ 
upon in all respects be terminated, rescinded, abrogated, 
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cancelled and annulled; and that any and all other con¬ 
tracts and agreements between the said parties, if any such 
be then subsisting in force and effect relating to leases of 
land or mechanical power should likewise be thereupon 
wholly and in all respects terminated, rescinded, abro¬ 
gated, cancelled and annulled; and that at the Surrender 
Date, upon the due performance of the matters and things 
to be done on or before the Surrender Date pursuant to the 
provisions of the 1947 Executory Agreement, each of the 
parties hereto should be released by the other from all 
duties, obligations, claims, demands, liabilities and respon¬ 
sibilities arising out of any and all contracts and agree¬ 
ments (other than the 1947 Executory Agreement) at said 
Surrender Date or theretofore subsisting or purporting 
to subsist between the said parties hereto or their prede¬ 
cessors in interest relating to leases of land, and relating 
to the production, supply, taking and use of mechanical 
and electrical power; all as provided in Article Third of 
the 1947 Executory Agreement; and 

Whereas, Aluminum has discontinued and terminated 
all taking of mechanical power and electrical power and 
energy from the power plants of Niagara, and has on the 
Surrender Date surrendered, yielded up and delivered 
over to Niagara possession of all lands leased to Alumi- 

[1440] 

num by Niagara or used by Aluminum under the Agree¬ 
ments hereinbefore and in said 1947 Executory Agreement 
mentioned or indicated, and possession of all buildings 
occupied in whole or in part by Aluminum under said 
Agreements, and all tangible property, real, personal or 
mixed, situated upon the said lands or belonging to 
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Aluminum and situated in the power house of Niagara 
which Aluminum intends not to remove from said lands 
and power house, and Niagara concurrently with the 
delivery of this instrument has made the payment of Seven 
Hundred and Fifty Thousand Dollars ($750,000) provided 
to be made on the Surrender Date under Subparagraph 
A of Article Second of the 1947 Executory Agreement, 
and each party contemporaneously with such payment and 
the delivery of this instrument has executed and delivered 
all other instruments to be delivered under the terms and 
provisions of the 1947 Executory Agreement, 

Now, Therefore, in pursuance of the terms and provi¬ 
sions of the said 1947 Executory Agreement and particu¬ 
larly of Subparagraphs B and C of Article First, Sub- 
paragraph B of Article Second and Subparagraph B of 
Article Third thereof and upon the mutual considerations 
therein and herein recited and expressed, 

First : Aluminum hereby surrenders, grants, yields up, 
remises and releases to Niagara, its successors and assigns, 
all the right, title and interest of Aluminum, whether as 
lessee or otherwise, in and to 

A. Any and all tracts or parcels of land in the City of 
Niagara Falls, County of Niagara and State of New York, 
situated or included within the boundaries herein de¬ 
scribed, to wit: 

On the west by the Niagara River; on the south 
by the south line of Lot 41 of the Mile Reserve; on 
the east by the right of way of The New York 
Central Railroad Company; on the north by the 
center line of Cedar Street and the same extended 
westerly to the Niagara River, 
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including, without limiting the generality of the foregoing, 
all lands leased to Aluminum by Niagara or used by 
Aluminum under the Agreements hereinbefore and in said 
1947 Executory Agreement mentioned or indicated; and 

B. All buildings and structures situate upon the lands 
surrendered or released by Aluminum to Niagara under 
the terms and provisions of this instrument, except three 
ore tanks and appurtenances. 

Second: Aluminum hereby surrenders, transfers, 
grants, conveys, remises and releases to Niagara, its suc¬ 
cessors and assigns, all rights, claims, interest and ease¬ 
ments in, affecting, or relating to lands, and mechanical 

[ 1441 ] 

and electrical power, and water and water wheels used or 
to be used in the generation of mechanical or electrical 
power, and releases Niagara, its successors and assigns, 
from all other rights, claims, interests and easements, 
which may inure to Aluminum or arise out of the Agree- v 
ments hereinbefore mentioned between Aluminum and 
Niagara or their respective predecessors, and out of any 
and all further or other contracts and agreements (other 
than the 1947 Executory" Agreement) subsisting or pur¬ 
porting to subsist between Aluminum and Niagara (or f 
between their predecessors in interest) at any time or 
times prior to, or at, the Surrender Date and date of this 
instrument, March 1, 1949. 

Third: Niagara hereby releases Aluminum, its suc¬ 
cessors and assigns, of all claims, obligations, duties and 1 
liabilities on the part of Aluminum to be performed, paid 
or satisfied, arising out of the Agreements hereinbefore 
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mentioned between Aluminum and Niagara, or their re¬ 
spective predecessors, and out of any and all further or 
other contracts or agreements (other than the 1947 Execu¬ 
tory Agreement) subsisting or purporting to subsist be¬ 
tween Aluminum and Niagara (or between their prede¬ 
cessors in interest) at any time or times prior to or at 
the Surrender Date and date of this instrument, March 1, 
1949. 

Fourth: Aluminum and Niagara hereby mutually 
agree, consent and declare that all of the Agreements 
hereinbefore mentioned shall, on the delivery of this in¬ 
strument, be in all respects terminated, rescinded, abro¬ 
gated, cancelled and annulled as of the date of this instru¬ 
ment, March 1, 1949; and that any and all other contracts 
and agreements between the said parties, if any such be 
now subsisting in force and effect (other than the 1947 
Executory Agreement), relating to leases of land or 
mechanical power, be and hereby are wholly and in all 
respects terminated, rescinded, abrogated, cancelled and 
annulled. 

Fifth: Aluminum and Niagara do hereby mutually 
each release the other from all duties, obligations, claims, 
demands, liabilities and responsibilities arising out of any 
and all contracts and agreements (other than the 1947 
Executory Agreement) subsisting at the date of this in¬ 
strument or heretofore subsisting or purporting to subsist 
between the said parties hereto or their predecessors in 
interest relating to leases of land, and relating to the 
production, supply, taking and use of mechanical or elec¬ 
trical power. 
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In Witness Whereof the parties hereto have caused 
this instrument to be executed in their respective corpo¬ 
rate names, by their respective officers thereunto duly 

[ 1442 ] 

authorized, and their respective corporate seals to be 
hereto attached and to be duly attested, all as of the 
date and year first above written. 

Aluminum Company of America, 
by F. L. Magee, 

(Seal) Vice President. 

Attest: 

J. R. Huston, 

Secretary*. 

w 

The Niagara Falls Power Company, 
by Rob Roy MacLeod, 

(Seal) Vice President. 

Attest: 

Walter S. Schmidt, 

Secretary. 
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Form 906 

United States Treasury Department 
Internal Revenue Service 

Closing Agreement as to Final Determination 
Covering Specific Matters 

THIS AGREEMENT, made in duplicate under and in 
pursuance of section 3760 of the Internal Revenue Code, 
by and between The Niagara Falls Power Company, a 
corporation organized and existing under the laws of the 
State of New York, and having its principal place of 
business at Canal Basin, Niagara Falls, New York, and 
the Commissioner of Internal Revenue: 

Whereas, it has been determined for Federal income tax 
purposes (under the circumstances stated in the Commis¬ 
sioner's letter dated November 2, 194S addressed to Mr. 
Leo A. Diamond, c/o LeBoeuf & Lamb, 15 Broad Street, 
New York 5, New York, a copy of which is attached hereto 
and made a part hereof, and which are based upon data 
furnished in the application dated March 24, 1948, and 
letter from Mr. Leo A. Diamond dated February* 19, 1948, 
and supporting exhibits submitted therewith, and upon 
information on file with the Commissioner, and in the 
absence of other material circumstances as a part of the 
proposed transaction) that, 

The $1,500,000 is not deductible in full from gross income 
as an ordinary and necessary business expense on March 
7, 1947, the date the agreement was entered into with the 
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Aluminum Company of America and $750,000.00 thereof 
was paid, or on March 1, 1949, the date the remaining 
$750,000.00 is to be paid, but that it is a capital expendi¬ 
ture which will be subject to deductions for amortization 
over the unexpired period of the old leases, beginning 
March 1, 1949. 

Whereas, this determination is hereby agreed to by said 
taxpayer; 

Now, This Agreement Witnesseth, that said taxpayer 
and said Commissioner of Internal Revenue hereby 
mutually agree that under the circumstances and condi¬ 
tions referred to, the determination set forth shall be final 
and conclusive if this agreement is approved by the Sec¬ 
retary of the Treasury, the Under Secretary, or an 
Assistant Secretary, within three months from the date 
this agreement is signed by the taxpayer, provided that 

[1447] 

any subsequent change or modification of applicable statu¬ 
tory law* will render this agreement ineffective to the 
extent that it is dependent upon such law. 
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In Witness Whereof, the above parties have subscribed 
their names to these presents in duplicate. 

Signed this 9th day of December, 1948 

The Niagara Falls Power Company 
(Seal) Taxpayer 


By A. T. O’Neill 
President 

Signed December 9, 1948 

(Date) 

Jan. 4, 1949 

Geo. J. Schoeneman 
Commissioner of Internal Revenue 

This Agreement was approved by the Acting Secretary 
of the Treasury Mar. 8, 1949 in accordance with the pro¬ 
visions of Section 3760 of the Internal Revenue Code, the 
approval being specifically enumerated on Schedule No. 
12049. 
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[ 1448 ] 

Treasury Department 
Washington 25 

November 2, 1948 


IT :P:TR 
EAC-2 

Mr. Leo A. Diamond 
c/o LeBoeuf & Lamb 
15 Broad Street 
New York 5, New York 

Dear Mr. Diamond: 

Reference is made to your letter of March 24, 194S, in 
which an application is made for a closing agreement 
under section 3760 of the Internal Revenue Code deter¬ 
mining the tax consequences to The Niagara Falls Power 
Company of the cancellation of certain leases in considera¬ 
tion of which it is to pay to the Aluminum Company of 
America two payments of $750,000.00 each. One of these 
payments was made on March 7, 1947, and the other pay¬ 
ment is to be made on March 1, 1949. 

In Bureau letter dated March 1, 1948, it was held that 
the amount of $750,000.00 paid on March 7, 1947, may not 
be deducted as an ordinary and necessary business expense 
in computing net income, but that it should be amortized 
as a capital expenditure over a period beginning March 1, 
1949, and ending May 1, 1967. 

The pertinent facts, as set forth in Bureau letter of 
March 1, 1948, are that The Niagara Falls Power Com¬ 
pany (hereinafter referred to as “Niagara”) had entered 
into certain agreements with the Aluminum Company of 
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America (hereinafter referred to as “Aluminum”) under 
dates of January 20, 1921, and November 1, 1922, supple¬ 
menting and modifying prior agreements for leases of 
land and mechanical power to Aluminum. The leases of 
land and mechanical power subsisting under these agree¬ 
ments, as supplemented and modified, were to continue in 
force and effect until May 1, 1967. 

On March 7, 1947, Niagara and Aluminum entered into 
an agreement providing in substance for the cancellation 
of the above-mentioned leases. A copy of this agreement, 
entitled “1947 Executory Agreement” has been furnished 
this office. It is stated in this agreement that Niagara, 
deems it advantageous and desires to obtain for itself the 
mechanical power supplied to Aluminum for use in the 
conduct of its business and that Aluminum is willing to 
cease operations at its plant at Niagara Falls, New York, 
and to cease the taking and use of mechanical and elec¬ 
trical power supplied by Niagara and to surrender its 
leaseholds upon the terms and conditions therein set 
forth. 


[ 1449 ] 

Both Aluminum and Niagara released and surrendered 
to each other their respective rights and interests under 
the said leases and discharged each other from their respec¬ 
tive duties, obligations and liabilities existing under or 
arising from the said agreements. Niagara agreed to pay 
to Aluminum $1,500,000.00 in two equal installments and 
Aluminum agreed to discontinue and terminate, as of the 
end of February 1949, all taking of mechanical power and 
electrical power and energy from power plants of Niagara 
and to surrender as of March 1, 1949, possession of all 
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lands leased to Aluminum or used by Aluminum under 
the aforementioned leases. The sum of $750,000.00, or 
one-half of the aforementioned $1,500,000.00, was to be 
paid (and was so paid in March 1947) upon the execution 
of the 1947 Executory Agreement. The remaining $750,- 
000.00 is to be paid by Niagara to Aluminum on March 1, 
1949. 

This office has also been furnished with a copy of an 
order of the Federal Power Commission dated December 
19, 1947, authorizing amendment of the license of Niagara, 
which was required in connection with the consummation 
of the 1947 Executory Agreement, and a copy of a letter 
from Niagara to Aluminum dated February IS, 1948, 
advising Aluminum that the authorization or approval con¬ 
tained in the said order had been granted on terms and 
conditions deemed satisfactory to Niagara. 

The above-stated facts show that under the terms of the 
agreement on March 7, 1947, Niagara obtained for its own 
use in the conduct of its business the mechanical power 
it had been required to furnish Aluminum for the period 
from March 1, 1949, to May 1, 1967, and the land leased 
to or used by Aluminum for the same period: and that it 
may discontinue furnishing Aluminum with mechanical 
and electrical power on and after March 1, 1949. 

Upon the basis of the representations made, and in the 
absence of other material facts, this office will recommend 
a closing agreement under section 3760 of the Internal 
Revenue Code to the effect that the $1,500,000.00 is not 
deductible in full from gross income as an ordinary and 
necessary business expense on March 7, 1947, the date the 
agreement was entered into with the Aluminum Company 
of America and $750,000.00 thereof was paid, or on March 
1, 1949, the date the remaining $750,000.00 is to be paid. 
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but that it is a capital expenditure which will be subject 
to deductions for amortization over the unexpired period 
of the old leases, beginning March 1, 1949. 

There is forwarded herewith an agreement form pre¬ 
pared in duplicate. Both copies of the agreement should 
be dated and signed with the corporate name of the tax¬ 
payer followed by the signature and title of an officer or 
officers authorized by the board of directors of the corpo- 

[ 1450 ] 

ration to act on its behalf in the matter (in addition to 
which the corporate seal must be affixed). The agreement, 
in duplicate, should be returned to this office accompanied 
by a certified copy of the minutes of the meeting of the 
board of directors at which a resolution was adopted 
authorizing the officer or officers, signing the agreement 
to act on behalf of the corporation in the matter of enter¬ 
ing into an agreement with respect to specific matters. 
The copy of the minutes should also be sworn to before 
a notary public. 

After the agreement is signed by the Commissioner of 
Internal Revenue and approved by the Secretary of the 
Treasury, the Under Secretary, or an Assistant Secretary, 
the duplicate copy will be returned to The Niagara Falls 
Power Company for retention. Delay in closing the case 
will be avoided if, in forwarding the executed forms in 
duplicate, reference is made to IT :P :TR-EAC-2. 

Very truly yours, 

George Schoeneman 
Commissioner 

Enclosure: 

Closing Agreement 
(in duplicate) 

;107 
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State of New York 
PUBLIC SERVICE COMMISSION 

At a session of the Public Service Commission 
held in the City of New York on Novem¬ 
ber 14, 1949. 

Commissioners Present: 

Benjamin F. Feinberg, Chairman 
George A. Arkwright 
Spencer B. Eddy 
Glen R. Bedenkapp 
Francis T. Mylott 

Case 14471—Petition of The Niagara Falls Power Com¬ 
pany for authority to amortize through operating 
expense accounts certain amounts now standing in 
Account 146—Other Deferred Debits. 

• • • • • 

A petition verified August 2, 1949 having been filed with 
this Commission by The Niagara Falls Power Company 
requesting authority to amortize through operating ex¬ 
pense accounts an amount of $1,500,000 now held in its 
Account 146—Other Deferred Debits over the period 
March 1, 1949-May 1, 1967 by ratable monthly charges, 
and the Commission having determined that such authority 
should be granted, it is 

Ordered: 

1. That The Niagara Falls Power Company be and it 
hereby is authorized to amortize the amount of $1,500,000 
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now held in its Account 146—Other Deferred Debits by 
ratable monthly charges of $6,880.73 over the period March 
1, 1949 to March 31, 1967 and by a charge of $6,881.59 in 
the month of April 1967 to the production expense Account 
740—Other expenses. 

2. That The Niagara Falls Power Company shall 
within twenty (20) days from the service of this order 
notify this Commission in writing whether this order and 
all its terms and requirements are accepted and will be 
obeyed. 

By the Commission 

(Signed) Murray Gr. Tanner 
(Seal) Secretary 


[ 1452 ] 

State of New York 
PUBLIC SERVICE COMMISSION 

Case 14471—Petition of the Niagara Falls Power Com¬ 
pany for authority to amortize through operating ex¬ 
pense accounts certain amounts now standing in 
Account 146—Other Deferred Debits. 

• • * * * 

Mylott, Commissioner: 

By petition verified August 2, 1949, The Niagara Falls 
Power Company (“Power”) requests the Commission to 
adopt an order authorizing Power to amortize the amount 
of $1,500,000, now held in its Account 146—“Other de¬ 
ferred debits’’, over the period March 1, 1949-May 1, 1967 
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by ratable monthly charges of $6,880.73 to an appropriate 
operating expense account. 

The amount of $1,500,000 originated in Account 146 
when Power recovered from the Aluminum Company of 
America (“Alcoa”) all rights of Alcoa extending to May 
1, 1967 as “a lessee from the Power Company of real 
property, with appurtenant and expressly granted rights 
in the lessee to take mechanical power from the hydraulic 
equipment of the Power Company”. 

Under contracts made in 1905 as amended, and earlier 
by predecessors of Power, Alcoa had the right to take an 
aggregate of 52,000 mechanical horsepower delivered to 
its electric generators installed in Power’s Schoellkopf 
Station 3-A. The agreements to supply mechanical horse¬ 
power to Alcoa ran to May 1, 1967. The supplying of 
mechanical power under these agreements required the 
use of about 2,550 cubic feet per second of the total diver¬ 
sion by Power of water from the Niagara River for Power 
purposes. The annual revenue from Alcoa for delivery of 
mechanical horsepower under the agreements was approxi¬ 
mately $420,000. Power estimated that the direct current 
generators of Alcoa utilizing the 52,000 mechanical horse¬ 
power developed 36,573 kw of electrical energy. Accord¬ 
ing to the petition, the surrender of Alcoa’s leased prem¬ 
ises, on which their abandoned manufacturing plant re¬ 
mains, is not of value to Power since the actual cost of 
razing the plant will exceed any recoverable salvage. 

[ 1453 ] 

Under two agreements, copies of which are attached to 
the petition, Alcoa surrendered all its rights to receive 
mechanical horsepower effective March 1,1949. The direct 
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current generators of Alcoa have been removed from Sta¬ 
tion 3-A and Power has installed as a substitute and now 
has in operation five 60-cycle alternating current genera¬ 
tors with an aggregate rated capacity of 40,000 kw. With 
these machines, Power believes it will develop about 42,000 
kw at peak capacity, which is distributed to Power’s 
parent, Buffalo Niagara Electric Corporation, pursuant to 
the terms of a contract dated March 29, 1949 filed with this 
Commission under date of March 30, 1949 as Supplement 
No. 1 to Contract No. 53. Buffalo Niagara pays Power 
under this supplement at the rate of 3 mills per kwh or 
approximately $1,050,000 per annum for the 40,000 kw of 
firm capacity from the new machines. 

In addition to the purchase of Alcoa’s rights to a supply 
of 52,000 mechanical horsepower for the period extending 
to May 1, 1967, Power has expended approximately $2,- 
700,000, which it has added to its utility plant accounts, 
representing the cost of the five new generators and mis¬ 
cellaneous equipment necessary to effect distribution of 
the energy to Buffalo Niagara. 

The petition further states that Power has entered into 
a closing agreement with the United States Treasury De¬ 
partment, which permits Power to amortize the $1,500,000 
expenditure as a deductible expense ratably over the un¬ 
expired term of the Alcoa agreements for the purpose of 
determining taxable income. Power claims that the effect 
of the Treasury Department ruling is to reduce its federal 
income tax liability by approximately $30,000 a year for 
the period to May 1, 1967, on the basis of present tax 
rates. 

The rights which Power has recovered from Alcoa were 
the subject of litigation arising from orders of this Corn- 
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mission dated October 18, 1938 and May 23, 1939 in Case 
91S6. In that litigation, the Commission contended that 
Power was actually only a licensee as far as its use of 

[1454] 

the waters of the Niagara River were concerned, that the 
State had a proprietary interest in the particular "waters 
used to develop the power sold to Alcoa, and, finally, that 
all contracts between Power and Alcoa for the sale of 
pow’er were subject to abrogation by the Commission. 
The Court of Appeals handed down a decision in the 
Matter of the Aluminum Company v. Maltbie, 289 N. Y. 
357 (1942) to the effect that such rights as existed under 
the agreements were not subject to regulation by the 
Public Service Commission. 

To more fullv understand the Commission’s contentions 
* 

in Case 9186, it is pertinent to review the history of the 
relationship between Power and Alcoa. Mechanical power 
was supplied to the Aluminum Company pursuant to cer¬ 
tain provisions in five leases, one of which was dated 1895, 
two 1899, one 1905 and one 1922. Accordingly, the essence 
of the contractual relationship between Power and Alcoa 
dated from the last part of the 19th Century. 

When the leases were first entered upon between the 
predecessors of the two corporations, the canal from which 
the power was developed was owned by the predecessors of 
the power company pursuant to Chapter 477 of the Laws 
of 1893 and Chapter 968 of the Laws of 1S96. The first 
of these chapters authorized the power company to sell 
and furnish the waters of the Niagara River to any public 
body or private person. The second limited the use of 
the water to the amount that could be carried in a canal 
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100 feet wide and 14 feet deep, provided this dispersion 
did not affect the practical navigability of the Niagara 
River. In 1918, Chapters 596 and 597 of the Laws of that 
year provided that the power company would have to 
pay rent for all waters used over and above the rate of 
15,000 cubic foot per second from the canal. 

The lands on which the canal is situated, are adjacent 
to the river above the Falls, upon -which Port Day, the 
intake now used, is located. The vrater from the river is 
conducted to the high bank adjacent to the gorge below 
the Falls. Power also owns lands of considerable extent 
along the edge of the high bank where Alcoa’s plant and 
other structures formerly stood. From the Port Day 
intake, water flows along the canal built in 1853 and 

[ 1455 ] 

througli a duct, constructed in 1923, into basins and 
forebays on the brink of the bank about 200 feet above the 
level of the river in the gorge. 

Power is generated by means of penstocks connecting 
the water storage at the top of the bank with turbine 
water wheels at the bottom, substantially at the level of 
the river. A number of turbines are housed at the east 
side of Power’s building located at the water’s edge, desig¬ 
nated as Stations 3-A, 3-B and 3-C. A shaft from each 
extends through a concrete w^all into the westerly portion 
of the building where each shaft is attached to two electric 
generators. The portion of the building designated as 
Station 3-A is the most northerly, and housed 15 turbines 
which were the property of Power. The shafts of the most 
northerly of the turbines located in Station 3-A were 
connected with 10 generators, the property at that time 
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of Aluminum. These generators developed electric energy 
which was conducted by bus bars through Power’s tunnel 
to Alcoa’s plant at the top of the bank. There it was 
used for power in the reduction and fusion of metals and 
alloys. From the generators which Power owned, electric 
energy was sold to various customers other than Alcoa. 

The Commission’s interest in the agreements between 
Power and Alcoa was on behalf of the State, as it was 
expected that abrogation of the agreements would result 
in a reduction in rates to purchasers and consumers of 
Power’s electric energy. The unanimous opinion of the 
Commission asserted that the Conservation Law (Section 
621) gave jurisdiction to the Commission to fix rates 
under the Public Service Law (Section 66). Thereunder 
it was necessary that the State have a “proprietary right 
or interest” in the waters diverted for the development of 
power. 

The Court ruled that since the Conservation Law (Sec¬ 
tion 621), which grants jurisdiction to the Commission “to 
regulate and control the use and distribution of all power 
generated * * # by the use # # * of any waters of 
the State in which the State has a proprietary right or 

[ 1456 ] 

interest, and to lix reasonable rates to be charged”, was 
enacted subsequent to the original agreements entered into 
between Power and Alcoa, the Commission was without 
authority to compel Power to maintain a rate schedule 
covering charges for power sold to Alcoa. The Court of 
Appeals pointed out that while Section 621. of the Con¬ 
servation Law confers jurisdiction to fix rates to be 
charged to any person, firm or corporation for furnishing 
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power generated wholly or partially by the use of water 
in which the State has a proprietary right or interest, the 
Aluminum Company is not a customer purchasing electric 
power but is a lessee of real property with appurtenant 
and expressly granted rights in the lessee to take mechani¬ 
cal power from the hydraulic equipment of the power com¬ 
pany. The Court then held that neither Section 621 of the 
Conservation Law nor Article 4 of the Public Service Law' 
(Cons. Lawr, Ch. 48) shows any legislative intent to cover 
this situation. 

Discussion 

By recovery of its rights to 52,000 mechanical horse¬ 
power, - Niagara Falls Power Company has been able to 
increase its operating revenue by about $630,000. The 
rights to this mechanical horsepower, which were con¬ 
tracted to the Aluminum Company of America for the 
period extending to May 1, 1967, were reacquired at a cost 
of $1,500,000. The capital expenditures committed to the 
utilization of the power recovered were approximately 
$2,700,000. At a total cost of about $4,200,000, Power 
was able to increase its operating revenue by an estimated 
$630,000, which is equivalent to a 15 per cent gross return 
on its total outlay. 

Authority is requested to amortize the cost of recovering 
the rights assigned to Alcoa over the remaining period 
Alcoa w'as entitled to their use, that is, to May 1, 1967, at 
the rate of $6,SS0.73 per month as an operating expense. 
On an annual basis this would amount to $82,568.76. The 
monthly amortization charge proposed is one-two hundred- 
eighteenth of $1,500,000, this being the unexpired period 
of the leases between Pow’er and Alcoa, beginning March 
1, 1949, the date of cancellation. Power has already en- 
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tered into a closing agreement witli the Internal Revenue 
Bureau, which permits the amortization at the proposed 
amount for Federal income tax purposes thereby making 
possible a tax reduction of about $30,000 per year on the 
basis of the present tax rates. Thus the effective cost is 
about $52,56S per annum, which, over the period to May 
1, 1967 would amount to approximately $954,985 as the 
net cost to Power to recover the rights leased to Alcoa. 

Objection may be raised to the inclusion of the net 
amount of $4,3S1, monthly, as a charge for rate making 
purposes on the ground (1) that it represents the amorti¬ 
zation of an intangible and, as such, does not constitute a 
proper operating expense, or (2) that it is a financial item 
which should properly be classified as a deduction from 
income rather than an operating expense. In answer to 
the first objection, it should be pointed out that the item 
is somewhat analogous to the amortization of limited term 
water rights, which is normally acceptable as a proper 
operating charge. With respect to the second criticism, 
it is true that the amortization proposed is financial in 
nature, but one can not overlook the fact that the expendi¬ 
ture to which it relates brought about the inclusion of 
additional operating revenues of some $630,000 per annum 
which otherwise would not be realizable. If the additional 
revenue is to be included in the company’s operations per¬ 
taining to the rendition of electric service, why not include 
all related costs of obtaining such additional revenues? 

Recommendation 

There is little doubt but that cancellation of the leases 
was desirable. Whether the consideration paid was exces- 
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sive under the circumstances of the cancellation is not 
before the Commission. It is believed, however, that con¬ 
sideration should be given Power’s request to amortize 
the expenditure which placed it in a position to acquire 
annually about $630,000 of additional operating revenue 

[ 1458 ] 

some 18 years earlier than it could have, had it ignored the 
opportunity to cancel the subject leases. 

It is recommended, therefore, that the Commission 
authorize The Niagara Falls Power Company to amortize 
the amount of $1,500,000 now held in its Account 146— 
“Other deferred debits” over the period March 1, 1949 
to May 1, 1967 as an operating expense by ratable monthly 
charges of $6,8S0.73 to the production expense Account 
741—“Other expenses”. 


Francis T. Mylott 
Commissioner 


November 8, 1949 

Approved by the Commission Nov 14 1949 
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United States of America 


FEDERAL POWER COMMISSION 

Before—Commissioners: Mon C. Wallgren, Chairman; 
Thomas C. Buchanan, Claude L. Draper, Nelson Lee 
Smith and Harrington Wimberly. 


July 11, 1950 


In the Matter of 

The Niagara Falls Power Company 


'Docket No. E-6264 


Order Setting Hearing 

On January 20, 1950, The Niagara Falls Power Com¬ 
pany (Niagara Company), Licensee for Project No. 16, 
filed a petition for authority to amortize through operat¬ 
ing expenses, over the period from March 1, 1949, to May 
1, 1967, an amount of $1,500,000 now carried in Account 
146, Other Deferred Debits, such disposition to be ‘‘for 
all accounting requirements subject to the jurisdiction of 
the Commission under the Federal Power Act,” “includ¬ 
ing particularly determination of project earnings for the 
purpose of Section 10(d).” 

According to the petition, the amount of $1,500,000 pro¬ 
posed to be amortized as an operating expense represents 
a payment made by Niagara Company to Aluminum Com¬ 
pany of America (ALCOA) in consideration for the can¬ 
cellation by ALCOA of (1) its contract right to take 52,000 
mechanical horsepower, deliverable in Niagara Company’s 
Schoellkopf Station 3-A until May 1, 1967, and (2) lease 
of certain nonproject real property. 
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The Commission orders: 


(A) A public hearing be held on November 15, 1950, 
at 10:00 a.m., EDST, in the Hearing Room of 
the Federal Power Commission, Hurley-Wright 
Building, 1800 Pennsylvania Avenue, N.W., 
Washington, D. C., on the petition filed January 
20, 1950, by Niagara Company. 

rsy the Commission. 


mate of Issuance: July 12, 1950 


Leon M. Fuquay, 
Secretary. 


EXAMINER’S DECISION 
[ 1481 ] 

United States of America 
FEDERAL POWER COMMISSION 
Decision 

In the Matter of I 

Niagara Mohawk Power Corporation as \ Docket No. 
successor licensee to The Niagara Falls l E-62G4 
Power Company ) 


Upon an Application for Authority to Amortize an 
Expenditure of $1,500,000 Oyer the Period March 1, 1949- 
May 1 , 1907 by Ratable Monthly Charges to Operating 

Expense 

* * • • • 


319 



1482 


Examiner's Decision 


[ 1482 ] 

Costello, Presiding Examiner: On January 20, 1950, 
The Niagara Falls Power Company, licensee for Project 
No. 16, filed an application or petition requesting 
approval of an accounting procedure. Niagara Mohawk 
Power Corporation is successor licensee, and has been 
substituted as the petitioner in this matter. 

The Petitioner, as well as being a licensee, is a ‘* public 
utility” as that term is defined in the Federal Power Act 
and, as such is amenable to the Commission’s Uniform 

[ 1483 ] 

System of Accounts for licensees and public utilities. 
This proceeding was initiated by the Petitioner with a 
view to obtaining the Commission’s approval of an 
accounting disposition of an unusual expenditure in the 
amount of $1,500,000, pursuant to an agreement between 
Petitioner and Aluminum Company of America (ALCOA). 

The expenditure, pending disposition of this matter, is 
now carried in the Petitioner’s balance sheet accounts in 
“Account No. 146—Other Deferred Debits”. Were the 
petition granted, the expenditure would be amortized by 
ratable monthly charges. This proposed amortization 
period would be from March 1, 1949 to May 1, 1967. The 
ratable monthly charge would amount to $6,S80.73 and 
would be reflected in the Petitioner’s books of account as 
an operating expense (“Operating Expense Account No. 
740”). 


The Facts 

The facts in this matter are not in dispute. In order 
that the accounting problem briefly outlined above may be 
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understood, a certain factual background must accompany 
the statement of the particular facts of the matter at 
hand. 

Under five agreements or contracts, dating back to 1895, 
the Petitioner (referred to herein interchangeably as “the 
Petitioner” and “the licensee”) bound itself to supply 
ALCOA 52,000 mechanical horsepower until May 1, 1967. 

This mechanical horsepower was supplied to ALCOA in 
this manner: The Petitioner operates a hydroelectric gen¬ 
erating station, called the Schoellkopf Station 3-A, which 
contains thirteen 10,000 horsepower turbines. Under the 

[ 1484 ] 

five contracts previously referred to, five of these thirteen 
turbines were connected to direct current generators which 
were owned and operated by ALCOA. The direct current 
energy output of the ALCOA generators was transmitted 
from the generating room to the ALCOA aluminum plant, 
located immediately adjacent to the power station. This 
ALCOA plant site was leased by the Petitioner to ALCOA. 

For the mechanical horsepower received under this 
arrangement ALCOA has paid the Petitioner about $400,- 
000 per year. The agreements covered 52,000 mechanical 
horsepower. The unit price was $S.OO per mhp. 

The petition recites that by agreements dated March 7, 
1947 and March 1, 1949, the Petitioner by payment of 
$1,500,000 to ALCOA, procured, effective March 1,1949, the 
surrender by ALCOA of all of the contract rights of 
ALCOA to take an aggregate of 52,000 mechanical horse¬ 
power deliverable by the Petitioner to ALCOA’s genera¬ 
tors located in the Schoellkopf hydraulic station of the 
Petitioner and connected to the hydraulic turbines of 
Petitioner. 
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On February 28, 1949, the day before the termination 
of its power contracts with the Petitioner, ALCOA dis¬ 
continued the operations at this Niagara Falls aluminum 
plant, thus implementing a plan to cease aluminum pro¬ 
duction at Niagara Falls, which had been announced two 
years earlier, and which, undoubtedly, had been under 
contemplation for some period prior to its announcement. 
The direct current generators were then removed by the 
Petitioner, and in their place the Petitioner installed five 
8,000 kw, 60 cycle a.c. generators. This replacement 
process was completed and the fifth new generator put 
into service on May 1, 1949. The five new a.c. generators 
have been an additional source of energy on Niagara 
Mohawk Power Corporation’s 60-cycle system. 

[ 1485 ] 

From the foregoing it is seen that by this change-over, 
Niagara Mohawk lias augmented its power supply by using 
the 52,000 mechanical horsepower formerly entirely util¬ 
ized by ALCOA. The cost of such change was approxi¬ 
mately $2% million. Niagara Mohawk plans included the 
dismantling and removing of the old ALCOA structures 
from its lands. 1 


Issues and Contentions 

It is the Petitioner’s contention that the cost of aug¬ 
menting its power supply which was incurred by its action 
in negotiating the termination of its ALCOA agreements 
earlier than May 1, 1967, constitutes a proper operating 


1 It should be mentioned that by order dated December 19, 1947, the Com¬ 
mission authorized an amendment to the license of the Petitioner for Project 
No. 16 to include in the licensed project the five new 60-cycle a.c. generators. 
The order of the Commission (6 FPC 1099) recites most of the facts which 
have given rise to this proceeding. 
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expense. It contends that it should be permitted to amor¬ 
tize this surrender payment of $1.5 million over a period 
comparable to the period remaining of the ALCOA agree¬ 
ments had these agreements been allowed to run their 
normal course. 

The Staff of the Commission contends that petitioner 
has not shown that the $1.5 million surrender payment is 
an operating cost which is properly applicable to future 
periods. This contention stems from the basic contention 
that the Petitioner has failed to show that the surrender 
payment was necessary. The Staff has alleged that the 
ALCOA power purchase contracts were vulnerable to 


[ 1486 ] 

attack because they were discriminatory, in restraint of 
trade and therefore illegal. 2 And, still further, the Staff 
contends arguendo that, even if some payment were neces¬ 
sary to acquire the use of the power capacity hitherto 
used by ALCOA, the Petitioner has failed to establish that 
the $1.5 million surrender payment was a reasonable 
amount which was arrived at by an arms-length trans¬ 
action. 

Thus it can be seen that the Staff’s opposition to the 
Petitioner’s proposal to dispose of this expenditure ac¬ 
counting-wise in the manner described in the petition 
invites an inquiry into the roots of the arrangements 
between the corporations involved here, as well as the 
more contemporary actions of the Petitioner, which have 
brought the Petitioner to this Commission for a determina- 

2 It is not clear from the Staff’s brief whether it means that these ALCOA 
agreements were “void” or only “voidable”. A void contract can be assailed 
in any proceeding by anyone. A voidable contract is only assailable in a direct 
proceeding. Such a contract is one which may be rendered null at the option 
of one of the parties but is not void until so rendered. 
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tion of the proper method of accounting for the expendi¬ 
ture. 

Two principal issues are recognized and must he dealt 
with, i.e., (1) the necessity of the payment, and (2) the 
reasonableness of the payment if such was necessary. If 
the $1.5 million payment was both necessary and reason¬ 
able, the accounting treatment proposed by the Petitioner 
would appear to be justified. 

Discussion and Conclusions 

The reason for the petition should be made clear. As 
has been noted, as a licensee and as a public utility under 

[ 1487 ] 

the Act, the Petitioner is amenable to the Commission’s 
Uniform System of Accounts. Section 301(a) authorizes 
the Commission to prescribe a system of accounts, and 
provides that it may determine by order the accounts in 
which particular outlays and receipts shall be entered, 
charged, or credited. Of course this is no mere accounting 
matter since this matter concerns the bases upon which the 
accounting must rest. That the proper bases for account¬ 
ing for the financial operations of large, public service 
corporations is of vital interest to the public, which must, of 
course, purchase electricity from these corporations which 
have a protected market within their service areas, is 
evident from the legislation in this field by the States 
and the Federal Government. 

However, the matter of rates is not directly in issue 
here. Nothing can be done with respect to the lawfulness 
or unlawfulness of the rate under which energy was sold 
by Petitioner to ALCOA, since the whole transaction 
ended before this proceeding began. 
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One of tile incidents of a license issued under the Fed¬ 
eral Power Act is the requirement in Section 10(d) of the 
Act that the licensee “ shall establish and maintain amor¬ 
tization reserves” out of surplus earned after the first 
twenty years of operation in excess of a specified reason¬ 
able rate of return upon the net investment of the licensee 
in the project. Thus it can be seen that the matter of 
whether the expenditure of $1.5 million should be treated 
as an operating expense or as a charge against earned 
surplus has a very direct relationship to the utility’’s amor¬ 
tization reserves accounts which must be set up and main¬ 
tained under the license. Disallowance of this $1.5 mil¬ 
lion as an operating expense would have the effect of 

[ 1488 ] 

increasing the company’s earnings for project operations 
by the same amount, so that, in the Petitioner’s words, 
' “If, as and when applicant, under such circumstances, 
earned in excess of a 6% return, it would be subjected to 
a diminution in the government acquisition price for the 
project at the termination of the license and a continuing 
reduction in ability to enjoy unimpaired earnings.” Stated 
in another way, if the project earnings are greater than 
6%, and if the $1.5 million is allowed as an operating 
expense, the cost of the acquisition of the project by the 
United States, at the end of the license period, will be 
higher, to some unknown extent, than it -would be if the 
„ $1.5 million is not allowed as an operating expense. To 
the extent that this project earns in excess of a 6% return 
upon its net investment, one-half of such excess earnings 
must be carried in the amortization reserve account. Such 
excess earnings, so carried, will serve to reduce the amount 
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to be paid by the United States at the end of the license 
period to acquire the project. 

The important question to be answered first is whether 
there was any legal necessity for an expenditure in any 
amount, for if the payment could have been avoided, it 
was not a “necessary” one. If the first question be 
answered in the negative, the second inquiry, i.e., as to the 
reasonableness of the amount of the payment, becomes 
academic. 

The record in this matter which relates to the question 
of the necessity of the payment is not lengthy. The vari¬ 
ous contracts between the two companies for the sale of 
the mechanical horsepower are in the record, as well as 
certain correspondence between officials of the companies, 
and testimony by officials of the licensee as to their treat¬ 
ment of the contracts and their attitude toward the ar¬ 
rangements. 


[ 1489 ] 

There is no question but that ALCOA obtained the 
energy needed to operate its aluminum works adjacent to 
the power station of the licensee on very advantageous 
terms over a considerable period. The cost of the power 
to ALCOA was markedly less (about y>) than it would 
have had to pay for the equivalent power, had it been 
required to pay the same power costs as other industrial 
customers of the licensee. 3 From this single, undisputed 
fact arise the legal implications from which in turn arises 


3 For example, the Staff shows in its brief that had ALCOA paid for the 
power it received pursuant to the company’s filed schedule, it would have paid 
approximately twice as much as it did in some years, approximately three times 
as much in other years. For the years 1928 through 1936 and almost all of 
1937, the total difference between the revenue pursuant to filed schedule and 
the revenue actually received pursuant to the ALCOA agreements is roughly 6 
million dollars. 
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the Staff’s principal basis for opposition to the petition 
herein. The original contracts for the sale of the power 
were entered into in the era of early development of water 
resources and before the enactment of The Federal Water 
Pow’er Act of June 26, 1920 when power developers were 
free to dispose of their product on almost any terms they 
might choose, unaffected by governmental regulation, 
which has as one of its ends the elimination of prefer¬ 
ences, favoritism, and discrimination in the public utility 
field. Thus long term contracts entered into in good faith 
at a time when discrimination carried no unfavorable 
implications, might, before expiration, be voided as a 
result of governmental action authorized by law’. This 
might have been the case here, had the courts of the State 
of New York chosen to regard the transaction as a “sale 
of electric energy”, because admittedly, ALCOA received 
its power (in mhp) from the licensee at a rate consider¬ 
ably low’er than w r as paid by other industrial customers 
for equivalent pow’er (in kw’h). It follows, of course, 
that, had ALCOA’s contracts been terminated by govera- 

[ 1490 ] 

mental action, and it had been required to pay on a 
pow’er rate equivalent to the filed tariff rate for electric 
service applicable to its other customers, the rate to the 
whole group of customers, theoretically at least, would 
have been somewhat lowrer. 

But no such premature termination of the contracts was 
accomplished by the State of New York, although there 
w’ere efforts made by a State regulatory agency to bring 
about such cancellation. The New York Court of Appeals 
decided that the arrangement w’as a lease, rather than a 
sale of power, and thus the State regulatory agency had 
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no authority under New York law to require that this 
arrangement be subject to the filed rate tariffs. 

Whether or not the licensee, on its own initiative, could 
have actually obtained relief from the terms of the con¬ 
tracts so that its revenue might be increased by bringing 
the ALCOA transaction into line with the income derived 
from sales to other customers may not be decided here. 4 
While the record does not support the Staff’s allegation 
of conspiracy, it is clear from the record that the licensee 
for reasons of its own did not take such steps, and had 
no disposition to do so while the power was being con¬ 
sumed. The only movement by the licensee in this respect 
was to negotiate with ALCOA as to a surrender payment 
at a time when ALCOA might be expected to consider 
the abandonment of its aluminum manufacture at Niagara 

[ 1491 ] 

Falls. 5 "What prompted the Petitioner to initiate these 
conferences when it did is not clear. Mr. Machold, the 
Petitioner’s president, stated: 

* * * we were generally familiar, of course, with 
conditions in the aluminum industry or as they were 
publicized, and at or about that time we started to 
give this matter some consideration. 


4 A finding to this effect would be necessarily speculative, since there is no 
possible way of determining now whether relief could have been obtained. 

5 Petitioner claims that after the New York decision (289 N. Y. 357) in 1942, 
which held that the New York Public Service Commission had no authority to 
fix the rates on this ALCOA transaction, it could not seek relief in the State 
courts. And, it further argues that it could not have sought relief under the 
Federal Power Act because Section 19 covers “public service” and this arrange¬ 
ment between the Power Company and ALCOA was not public service. It 
claims, in effect, that there has existed a “regulatory gap”, but cites no authority 
in support of such claim. There is just no question but that in the absence 
of State regulation. Congress conferred upon the Federal Power Commission 
jurisdiction over all power contracts of Niagara including sales to ALCOA. 
The Staff’s brief contains extracts from legislative history which would dispel 
all possible doubt on this point, if there were any ambiguity in Section 19. 
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I suppose that our general knowledge of condi¬ 
tions in the industry mav have had some influence 

w m> 

on our thinking about bringing the matter up at that 
time. I don’t recall that it did. 

It is from such negotiations that the $1.5 million expendi¬ 
ture evolved which is the subject of the present inquiry. 

The Staff has charged, in support of its contention that 
no expenditure was necessary, that it was obvious to the 
licensee’s management for many years that the ALCOA 
contracts were completely out of line with the other power 
customer contracts of the licensee and that it was under a 
duty to the public to take such steps as it could to ter¬ 
minate the contracts. Documents in the record show that 
the management of the power company was apprehensive 
with respect to this arrangement with ALCOA and would 
not have been surprised had an attack been made on its 
validity. The Petitioner here denies that it had any duty 
of attacking this arrangement, entered into in good faith, 
and that, rather than attacking the contracts with a view 
to causing cancellation of them, it was under a moral duty, 

[ 1492 ] 

not only to carry out its part of the agreement, but to 
refrain from seeking relief from it. The Petitioner points 
out that the contracts were no secret. The State of New 
York authorities were fully aware of the contracts and 
their terms. Likewise, it contends, this Commission has 
had knowledge of the contracts since the original license 
for Project No. 16 was issued and has done nothing to 
bring about revision or termination of the arrangement. 
Certainly the uncontroverted fact that ALCOA enjoyed 
the benefits of Niagara’s power development at about 
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one-half the cost paid by other beneficiaries of the power 
development is something that the Petitioner was under a 
burden to explain and to justify in this proceeding. It 
cannot justify its failure to seek relief from the ALCOA 
contracts on the basis of morality, since it had moral 
obligations of equal standing to its other powder customers 
who were paying higher costs for equivalent power than 
would have been the case if the ALCOA sales were made 
on the same basis as all other sales. 6 As stated by Mr. 
Kainwater, Chief of the Commission’s Division of Ac¬ 
counts, and sole witness for the Staff, “If the operations 
under the contracts had been yielding a return comparable 
with Petitioner’s other business, it is reasonable to assume 
the million-five-hundred thousand-dollar payment would 
not have been made.” The undisputed facts in this matter 
and the logical inferences arising from those facts create 
presumptions and constitute proof which must be overcome 
or countered if the Petitioner is to prevail in this matter. 

[ 1493 ] 

A decision quoted from by the Staff is worthy of men¬ 
tion (Pennsylvania Water & Power Co. v. Consolidated 
Gas Electric Light and Power Company of Baltimore, 
184 F. 2d 567): 

“One of the most important duties of a public 
utility, inherent in its franchise to serve the public, 
is the duty to take the initiative in proposing rea- 

6 That Niagara Falls Power Company was not entirely unmindful of its 
responsibilities to its customers to protect them from the results of illegality 
is illustrated by the fact that in 1943 it took the initiative in instituting litigation 
in an effort to have a 1943 statute (providing for a State water rental charge) 
declared invalid. Even though this charge was to be passed on to its cus¬ 
tomers and Niagara itself would not suffer. Witness Machold said. “We 
thought we had a responsibility under those circumstances to resist imposition 
of the rental." 
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sonable rates and rendering adequate services, tak¬ 
ing into account changing conditions; and the utility 
is not relieved from this duty because its activities 
are subject to governmental regulation, for a regu¬ 
latory commission is not clothed with the responsi¬ 
bility or qualified to manage the utility’s business. 

• • mil 


It would not appear, in disposing of the present petition, 
that the determination by the courts of the State of New 
York that the contract was a lease of real property with 
appurtenant rights to take mechanical power, and there¬ 
fore not subject to rate regulation 7 by the State under 
applicable State statutes, settles the question of the amen¬ 
ability of the sale of power to ALCOA to regulation under 


[ 1494 ] 

the Federal Power Act. (The petitioner admits this but 
urges that it is significant and of persuasive analogy.) 
Nor is this Commission, by its lack of inquiry into the 
matter in the past, while the contracts were in force, 
estopped from now inquiring into the matter of the legiti- 


7 This is the case of Matter of the Aluminum Company v. Maltbie, 2S9 N. Y. 
357 (1942). Petitioner includes as an exhibit to its petition, a decision by the 
Public Service Commission of the State of New York in Case 14471, November 
14, 1949, which authorizes the Niagara Falls Power Company to amortize the 
1.5 million as requested in the instant proceeding. It should be remembered 
that in passing upon the matter the New York Commission was bound by the 
State Court decision cited above, and was obligated to treat the ALCOA agree¬ 
ments as a lease. Further, “Whether the consideration paid was excessive 
under the circumstance of the cancellation is not before the Commission.” 

The Petitioner has not contended that the fact that “mechanical horsepower" 
was the unit of measurement of the project power sold to ALCOA rather than 
“electrical power” has any particular significance in this matter. Under Part 1 
of the Federal Power Act, the Commission’s authority is to license facilities for 
the development of “power” a term which readily comprehends both mechanical 
and electric power derived from water. As a matter of fact, the ALCOA 
contracts provided that the mechanical horsepower used was to be determined 
largely on the basis of the output of the generators, and that in the event of 
failure of the mechanical equipment, the power company would furnish equiva¬ 
lent power to ALCOA in alternating current. 
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macy of the arrangement. Administrative inaction of a 
regulatory agency of government, as a general proposition, 
has never been regarded by the law as requiring a course 
of perpetual inaction. This is so well established that dis¬ 
cussion is not necessary. 8 To grant the present petition 
would tend administratively to approve and legitimate the 
arrangement—not only up to the time of its termination 
by the parties, but, by allowing the cost of termination as 
an operating expense—applicable to future periods—to 
determine that the contracts, had they been allowed by the 
contracting parties to run their course, could not have 
been or should not have been cancelled. 

It is found, therefore, on the basis of the record, that 
the expenditure of any sum to procure the Petitioner’s 
release from the ALCOA contracts has not been shown by 
the Petitioner to have been necessary in order to acquire 
the use of the mechanical horsepower dedicated by con- 

[ 1495 ] 

tract to ALCOA. The Petitioner had the burden of proof 
with respect to the need for this extraordinary expendi¬ 
ture, and has not sustained the burden. Had it in good 
faith by proper legal action sought to cancel the contracts 
at any time prior to the shutting down of the aluminum 


8 One of the principal decisions on this point is the Buntc case ( Federal 
Trade Commission v. Bunte Bros., 312 U. S. 349) in which the Supreme Court 
said: “Authority actually granted by Congress of course cannot evaporate 
through lack of administrative exercise.” But there arc others, including 
U. S. v. American Union Transport, Inc.. 327 U. S. 437, where the Court 
said: “An administrative agency is not ordinarily under an obligation immedi¬ 
ately to test the limits of its jurisdiction. It may await an appropriate oppor¬ 
tunity or clear need for doing so.” And, more lately, in United States v. Morton 
Salt Company, 33S U. S. 632, Mr. Justice Jackson, speaking for the Court said: 
“The fact that (administrative) powers long have been unexercised well may 
call for close scrutiny as to whether they exist; but if granted, they are not 
lost by being allowed to lie dormant, any more than nonexistent powers can be 
prescripted by an unchallenged exercise. We know that unquestioned powers 
are sometimes uncxercised from lack of funds, motives of expediency, or the 
competition of more immediately important concerns.” 
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works, and had been defeated in such action, its position 
would be quite different. The need for some payment to 
ALCOA would not be subject to question. 

Reasonableness of the payment 

As has been noted, in the absence of a finding that some 
expenditure was necessary in order to re-acquire this 
ALCOA mechanical horsepower, the question of the 
reasonableness of any payment becomes academic. Never¬ 
theless, it would appear that some discussion of the sub¬ 
ject is appropriate because of the contention by the Peti¬ 
tioner, countered by the Staff, that the amount of the 
payment (assuming some payment was necessary) was 
reasonable and was made at arms-length. 

The Staff has derived its contention that the payment 
of $1,500,000 for the purchase of the ALCOA contracts 
was not a reasonable payment largely from the testimony 
of Mr. Earle Mach old, president of the licensee company. 
Mr. Machold was the prime negotiator on behalf of the 
licensee with the management of ALCOA. He described very 
generally the conferences which led to the agreement and 
undertook to explain the considerations which entered into 
the determination of the termination price. Apparently, 
negotiations commenced with a million dollars as the start¬ 
ing point. Now, despite the fact that this was, from the 
beginning, a deal involving at least a million dollars, the 
testimony by Witness Machold on this subject has an 
amnesic quality. The witness failed to recall the process 
by which this figure was devised. He did recall that 

[ 1496 ] 

Niagara Mohawk had approached the problem 1 ‘from the 
standpoint of the value of the powder we could get out of 
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it on the basis of 3 mills per kilowatt-hour as compared 
to the amount of money we were receiving from the Alumi¬ 
num Company under the lease and what we estimated to 
be the additional investment we would have to make to 
utilize this water.” 

The conferences which led to the agreement were had, 
beginning in the latter part of 1945, from time to time 
over several months. The number of meetings and the 
dates of these meetings had vanished from the memory 
of the witness. Apparently all of the conferences were 
neither recorded nor summarized in memorandum form 
for the licensee's files. Apparently the earlier discussions 
were had between ALCOA’s Mr. Davis and Mr. Machold 
without other participants. The genesis of the final agree¬ 
ment is indistinct. This would be less remarkable if wit¬ 
ness Machold were not a seasoned lawyer with long experi¬ 
ence in the business affairs of Niagara. 

It is difficult to understand this transaction. It is doubt¬ 
ful that ALCOA w’ould have initiated conferences with 
respect to the termination of its contracts unless it had 
already concluded that, in view: of the condition of the 
post-war aluminum market—a highly competitive market— 
the small, obsolete, high-cost Niagara aluminum works 
should be slated for shutdown or complete abandonment. 
In such event, the contracts would be a liability rather 
than an asset, since they provided for penalty payments 
amounting to over a million dollars for the first five years, 
if ALCOA discontinued the taking of the powder. Further, 
both the Petitioner and ALCOA w r ere aw^are of a possi- 
bilitv that a state rental charge on the w’ater used by 
ALCOA might have to be paid by ALCOA, thus increasing 
the cost of the powder. 

But, according to Witness Machold, the economic future 
of ALCOA wras not discussed. He testified that he didn't 
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know that ALCOA was planning definitely to abandon 
operations at Niagara when he began the conferences. He 
did get this information, however, before the termination 
agreement was signed by the parties. 

In March, 1944 Mr. John T. Kimball, a rate expert, and 
now vice president in charge of rates for Petitioner, had 
prepared a detailed study entitled “Considerations per¬ 
taining to possible cancellation of Alcoa-Niagara Falls 
Power Company Contracts”. His prophetic treatise began 
with the observation that while the contracts were, at that 
time, a valuable asset of ALCOA, it was potentially pos¬ 
sible that conditions “may develop in the future that will 
convert them into a liability”. And one of the first “un¬ 
knowns” posed by Mr. Kimball was “Does the Federal 
Power Commission have jurisdiction over these con¬ 
tracts?” 

This Kimball study is remarkable for its reasoning, for 
its awareness of all of the elements of the problem from 
both a legal and an economic standpoint. It would appear 
to be an indispensable source of information for anyone 
who would attempt to bargain with ALCOA for release of 
the contracts. But while Mr. Machold surmised that he 
might have read the report at some time, he testified that 
Mr. Kimball’s “considerations”, as such, particularly the 
economic considerations, played no part in the negotia¬ 
tions which led to the executory agreement to terminate 
the contracts. 

The Staff’s brief, in discussing the reasonableness of 
the payment to ALCOA, lays particular emphasis upon 
the failure of Mr. Machold to exploit to the fullest the 
weaknesses of ALCOA in his bargaining with Mr. Davis, 
especially since Mr. Machold admitted that the negotia- 
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tions began when they did because of a feeling that 
ALCOA would be more receptive to the matter at that 
time than it would be under other circumstances. But 

[ 1498 ] 

even this admission was a supposition that “our general 
knowledge of conditions in the (aluminum) industry may 
have had some influence on our thinking about bringing 
the matter up at that time.” 

While it is, perhaps, difficult to understand how Mr. 
Machold could have limited his approach to “How much 
can we afford to pay?” rather than “How much are these 
contracts worth to ALCOA?”, in the absence of real proof 
of a deliberate effort on his part to disregard the weak¬ 
nesses of ALCOA in his dealing with that company, a find¬ 
ing cannot be made that the payment of $1,500,000 was 
clearly excessive. As we look backward, this amount was, 
to say the least, generous. But, on the other hand, as it 
has turned out, with the stepped-up defense program, 
ALCOA might have reconsidered its plan to suspend the 
manufacture of aluminum at the Niagara Falls works and 
might have found it feasible to reopen this plant within 
a year or so after it was closed. The demand for alumi¬ 
num for defense in 1950 and 1951 far exceeded any reason¬ 
able expectations at the time the power contracts were 
terminated. And what might have seemed a costly opera¬ 
tion in times when aluminum was plentiful might not seem 
so costly in times of great demand, such as we have ex¬ 
perienced quite recently. Had Mr. Machold delayed his 
approach to ALCOA, it is quite conceivable that ALCOA 
would not have been interested in the termination of the 
contracts for any price that the Petitioner could afford 
to pay. So what was certainly an improvident arrange- 
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ment in 1945-1947 has, by changing conditions, become a 
rather good one. 

But, as has been noted, the reasonableness or unreason¬ 
ableness of the payment becomes important only in the 
event it is determined that some payment was legally 
necessarv. This, Petitioner failed to establish bv con- 
vincing proof. 


[ 1499 ] 

The findings and conclusions proposed by the Staff have 
been adopted in essence, subject to some modification in 
the light of the foregoing discussion, and with the excep¬ 
tion of Proposed Finding 11, which appears to be un¬ 
necessary. 


Findings and Conclusions 

1. The burden of justifying the proposed accounting 
treatment, or showing that it is reasonable or appro¬ 
priate to carry out the purposes of the Act, is upon 
Petitioner in this proceeding as successor licensee of 
Project No. 16. 

2. The Petitioner has failed to sustain the burden of 
justifying or showing that it is reasonable or appro¬ 
priate for purposes of the Federal Power Act to 
amortize the $1,500,000 by ratable monthly charges 
to operating expense over the period from March 1, 
1949 to May 1, 1967. 

3. The Petitioner has failed to sustain the burden of 
justifying or showing that it is reasonable or appro¬ 
priate for purposes of the Federal Power Act that, 
in the determination of the amount of amortization 
reserves to be established and maintained pursuant to 
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Section 10(d) of tlie Act, the $1,500,000 should be 
included in the determination of income as a proper 
operating cost. 

4. The Petitioner has not established that Niagara’s pay¬ 
ment to ALCOA was a necessary payment, and in the 
absence of such showing no finding as to reasonable¬ 
ness of the amount of the payment need be here made. 

[ 1500 ] 

5. Because Petitioner has failed to establish the conclu¬ 
sion referred to in Finding 4 above, amortization of 
the $1,500,000 as proposed by the Petitioner would not 
be in conformity with generally accepted principles of 
accounting, would be unjustified, and would be neither 
reasonable nor appropriate for purposes of the Fed¬ 
eral Power Act, including the purposes of Section 
10(d) of the Act. 

G. The Petitioner has not established that the ALCOA 
contracts, for the termination of which the $1,500,000 
was paid to ALCOA, were valid agreements. 

7. Because Petitioner has failed to establish the conclu¬ 
sion referred to in Finding 6, above, amortization of 
the $1,500,000 as proposed by the Petitioner would not 
be in conformity with generally accepted principles 
of accounting, would be unjustified, and would be 
neither reasonable nor appropriate for purposes of 
the Federal Power Act, including the purposes of Sec¬ 
tion 10(d) of the Act. 

8. The $1,500,000 expenditure is not an operating cost 
but represents a loss voluntarily incurred by Niagara 
under the ALCOA contracts and is not applicable to 
future periods. 
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9. The proper accounting treatment of the $1,500,000 for 
all accounting requirements of the Federal Power Act 
is the immediate charge-off to Account 271, Earned 
Surplus. 

10. For purposes of Section 10(d), the $1,500,000 should 
be excluded from consideration in determining the 
earnings to be transferred to the amortization reserves 
required to be established and maintained thereunder. 

[ 1501 ] 

Order 

It is, therefore, ordered, subject to review by the Com¬ 
mission on appeal or on its own motion, as provided by 
its Rules of Practice and Procedure that: 

(A) The application, filed on January 20, 1950 by 
The Niagara Falls Power Company (Niagara 
Mohawk Power Corporation, successor licensee) 
for an order approving the amortization by 
ratable monthly charges to operating expense of 
the amount of $1,500,000, which it paid to the 
Aluminum Company of America pursuant to 
agreements dated March 7, 1947 and March 1, 
1949, is herebv denied. 

7 w 

(B) Petitioner shall charge off the expenditure re¬ 
ferred to in Paragraph (A) to Account No. 271. 
Earned Surplus. 

William J. Costello 
William J. Costello 
Presiding Examiner 

Washington, D. C. 

April 10, 1952 
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United States of America 

FEDERAL POWER COMMISSION 

Before Commissioners: Thomas C. Buchanan, Chairman; 
Dale E. Doty, Claude L. Draper, Nelson Lee Smith 
and Harrington Wimberly. 

September 30, 1952 


In the Matter of J 

Niagara Mohawk Power Corporation as V Docket 
successor licensee to The Niagara Falls ( ^°- E-6261 
Power Company. ) 


Opinion No. 237 

Opinion, Findings and Order 
Denying Application to Amortize Payment 

This is a proceeding on an application by Niagara 
Mohawk Power Corporation (Mohawk), successor in in¬ 
terest to The Niagara Falls Power Company (Niagara), 
for Commission approval of an accounting disposition of 
the amount of $1,500,000 in Account 146, Other Deferred 
Debits, representing a payment made to Aluminum Com¬ 
pany of America (ALCOA), in connection with the ter¬ 
mination of certain power contracts, by charges to operat¬ 
ing expenses over a period of years. 

The power contracts were five in number, executed from 
1895 to 1922, and provided for the lease to ALCOA of 
non-project land at an annual rental of $4,700 and for the 
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purchase by ALCOA of a total of 52,000 mechanical horse¬ 
power (mhp) at $8.00 per mhp or $416,000 per year. The 
mechanical power -was delivered by five of Niagara’s 
hydraulic turbines to direct current generators owned and 
operated by ALCOA, all in Niagara’s Schoellkopf Station 
3A. The output of the generators was transmitted to 

[1530] 

ALCOA’s plant immediately adjacent to the powerhouse. 

On March 7, 1947, Niagara and ALCOA entered into an 
executory agreement providing for the cancellation, as of 
March 1, 1949, of the five power contracts. Upon the 
latter date Niagara’s service to ALCOA ceased and 
shortly thereafter the direct current generators were 
removed from the Schoellkopf Station. In their place 
Niagara installed live alternating current 60 cycle gen¬ 
erators, at a cost of $2,574,435, having an aggregate rated 
capacity of 40,000 kvr, producing 363,OSS,000 kwh during 
the year 1950. Until October 19, 1950, such energy was 
sold to Buffalo Niagara Electric Corporation at the rate 
charged all of Niagara’s customers, 3 mills per KWH. 
On that date Niagara was merged into Mohawk which 
became the successor in interest to Buffalo Niagara, and 
since then the five new generators have simply contributed 
to the requirements of Mohavrk’s system and no attempt 
has been made to identify the output of these generators. 

On January 20, 1950, Niagara filed its petition with this 
Commission in which it sought an order authorizing it to 
amortize the payment of $1,500,000 by ratable monthly 
charges to operating expense over the period commencing 
March 1, 1949, to May 1, 1967, and approving this pro¬ 
cedure with respect to all accounting requirements, in¬ 
cluding the determination of project earnings for purposes 
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of Section 10(d) of the Federal Power Act. By order of 
July 11, 1950, we set a hearing in the case which was held, 
after postponement, on March 14 and April 4, 5, 1951. 

[1531] 

Upon the tiling of the Examiner’s Report and exceptions 
thereto by the Staff and by Mohawk, and upon oral argu¬ 
ment before the full Commission, the question before us 
is whether Mohawk has sustained its burden of proof, 
which we find is imposed upon it, that its proposal to 
amortize the $1,500,000 payment over an 18-year period is 
reasonable or appropriate for the purposes of the Federal 
Power Act, and that in the determination of the amount 
of amortization reserves to be established and maintained 
pursuant to Section 10(d) of the Act, the payment should 
be included in the determination of income as a proper 
operating cost. In our opinion it has not sustained that 
burden so that we are also required to determine what is 
the proper accounting treatment for this amount. 

Mohawk bases its claim for amortization of the 
$1,500,000 on the contention that it was a necessary ex¬ 
penditure to secure release from its contracts with ALCOA 
and to secure the advantages of selling the energy at a 
higher price. We find the contention not supported by 
the record. 

In its relationship with Niagara, ALCOA was given 
preferential treatment in that the contract rate was fixed 
at $8.00 per mechanical horsepower per year, one-half the 
rate of $16.00 per mhp per year which was the equivalent 
of the rate of $23.00 per kw per year that Niagara’s other 
customers paid for electric energy. In other words, had 
the power been sold to ALCOA at the same equivalent rate 
that Niagara’s other customers paid for electric power, 
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Niagara would have received approximately twice as much 

[ 1532 ] 

per year as it received for the 52,000 mhp it furnished to 
ALCOA. When stated in terms of electric energy pro¬ 
duced by the 52,000 mhp during the period, Niagara 
actually received only 1^3 mills per kwh for this energy, 
as compared with 3 mills per kwh received from electric 
customers. 

This was so discriminatory, in fact, that had the power 
been sold to Niagara’s other customers, instead of to 
ALCOA, during the period 1928-1937, Niagara would have 
received 6,001,687 more in revenues. This discrimination 
was admitted bv Mohawk’s President Machold in the 
course of the hearing as follows: 

“Q. Well, in the period of time from 1940 to 1947 
was the ALCOA rate discriminatory? 

“A. Well, I suppose you could say it was dis¬ 
criminatory in the generally accepted view as of 
today, yes.” 

And Mohawk’s witness Howell, whose duties included 
the formulation of Niagara's rates and the preparation of 
power contracts, could offer no explanation of the differ¬ 
ence between the rate to ALCOA and the rate to Niagara’s 
other customers. 

While Mohawk contends that it was earning a fair return 
on its contracts with ALCOA, no adequate presentation of 
evidence to support this contention was made at the hear¬ 
ing. In 1921, the licensee refused to make a new contract 
witli ALCOA except at its standard rates, although it 
immediately did make an additional contract for 3,000 mhp 
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with a rebate clause giving the reduced rate, which it 
recognized at the time as questionable. The discrimination 

[ 1533 ] 

was also pointed out in a report prepared by licensee’s 
own rate expert, John T. Kimball, which strangely enough 
was given no weight by Mr. Machold. 

The New York Public Service Commission had attempted 
to abrogate the agreements because the rate was dis¬ 
criminatory but in 1942 the State Court of Appeals held 
the Commission to be without jurisdiction (Aluminum 
Company of America v. Maltbie, 289 N. Y. 357; 45 N. E. 
2d 90S). In such a case, Section 19 of the Federal Power 
Act provides: 

um • • - n ^he development, transmission, 

or distribution, or use in public service of power 
by any licensee hereunder or by its customer 
engaged in public service within a State which has 
authorized and empowered a commission or other 
agency or agencies within said State to regulate 
and control the services to be rendered by such 
licensee or by its customer engaged in public ser¬ 
vice, or the rates and charges of payment therefor, 
* * * it is agreed as a condition of such license 
that jurisdiction is hereby conferred upon the com¬ 
mission, upon complaint of any person aggrieved or 
upon its own initiative, to exercise such regulation 
and control until such time as the State shall have 
provided a commission or other authority for such 
regulation and control:” 

Mohawk contends that the sale of power to ALCOA was 
not subject to our jurisdiction because made on Niagara’s 
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premises for utilization in ALCOA’s plant. The meaning 
of “public service” is broader than this. It certainly 
includes sales to industrials, and the place where title 
passes is immaterial. 

Furthermore, from the language of Section 19, this 
Commission’s jurisdiction attaches where the licensee or 
its customer is engaged in public service in any respect, 
and where a state commission does not have juridiction 
to regulate the service in question. Such a situation ob- 

[ 1534 ] 

tained here because Niagara not only made sales to other 
industrials but sold energy to Buffalo Niagara Electric 
Corporation which sold energy to residential consumers 
as well as to commercial and industrial customers and 
other utilities. 

This Commission’s jurisdiction over the sale to ALCOA 
is confirmed by the legislative history of the Federal Water 
Power Act which was enacted after frequent reference to 
the Niagara Falls project and its relationship to ALCOA, 
recognizing that the Act would confer regulatory juris¬ 
diction over the sales to ALCOA. 59 Cong. Rec. 1101- 
1103, 1481-1495, 6526, 6531-6532, H. Rep. No. 910, 66th 
Cong. 2d Sess., P. 13; see also Niagara Falls Power Co. v. 
FPC, 137 Fed. 2d 787, 791-792 (CA 2), certiorari denied , 
320 U. S. 792. Furthermore, the House Conferees dropped 
an amendment to the bill which sought to exempt prior 
contracts not extending beyond the terms of the license, 
stating that the amendment had particular reference to 
the contracts at Niagara Falls and would protect contracts 
which could not otherwise be defended. H. Rep. No. 910, 
66th Cong. 2d Sess., P. 13, April 30, 1920. See also 59 
Cong. Rec. 6524-6525. 
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With remedial action of this Commission so available 
to it, Mohawk cannot sustain its claim that its payment of 
$1,500,000 was necessary to relieve it of the burden of 
these contracts inasmuch as it made no attempt to invoke 
our jurisdiction to correct the discrimination. In fact, 
President Machold stated that the possible jurisdiction 
of this Commission was not given any weight although 

[ 1535 ] 

Niagara’s studies had recognized that the existence of such 
jurisdiction would have an important bearing on the con¬ 
sideration paid for the cancellation of the contracts. 
Mohawk's President also admitted that the payment prob¬ 
ably would not have been made if Niagara could have 
secured the same linancial advantage through regulatory 
action. 

There is here a strong parallel to a discriminatory sit¬ 
uation which prevailed in Wyoming in a case before the 
State Commission involving water rates and sendees by 
the City of Cheyenne. The Union Pacific Railroad Com¬ 
pany had been enjoying free water service under a con¬ 
tract entered into in 1889. The Wyoming Commission 
initiated an investigation upon its own motion and in 1924 
found, among other things, that such a contract resulted 
in “unjust discrimination against the other water con¬ 
sumers of the City.” (In the Matter of Water Rates and 
Service for the City of Cheyenne, Pub. Ser. Comm, of 
Wyoming, 5th Biennial Report, p. 174.) A schedule of 
water rates was fixed which did away with this free service 
and other special rates which were found to be unduly 
preferential. 

Tn this connection it is, of course, well established that 
contractual provisions will not prevent the application of 
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valid regulations. Midland Co. v. K. C. Power Co., 300 
IT. S. 109, 113; Union Dry Goods Co. v. Georgia P. S. 
Corp., 24S IT. S. 372. In the latter case it was said (248 
U. S. at p. 377) # the right of private contract must 

yield to the exigencies of the public welfare when deter¬ 
mined in an appropriate manner by the authority of the 
State * * V’ Furthermore the courts have stated that 
there is an obligation on corporations performing a public 
service to take the initiative in establishing reasonable 
rates free of discrimination. Georgia v. Pennsylvania R. 

[ 1536 ] 

Co., 324 U. S. 439. 459-460; Pennsylvania W. & P. Co. v. 
Consolidated G.E.L. & P. Co., 184 F. 2d 552, 567, certiorari 
denied 340 U. S. 906. 

Apart from the necessity of making any payment at all 
to ALCOA, we find that Mohawk has not sustained its 
burden of proof that the amount was reasonable in view 
of Niagara’s failure to avail itself of factors extant at the 
time of the negotiations which, if used, might have given 
Niagara a bargaining advantage. Such factors included: 

(1) The fact that the contracts were subject to a provi¬ 
sion entitling ALCOA to discontinue taking one-half the 
mph only after five years’ notice and the remaining half 
only after a further notice of five years, resulting in a 
penalty of $1,921,500 for an immediate cancellation; and 

(2) At the time of the negotiations there was excess 
capacity in the aluminum industry due to the previous 
expansion during the war, and, of ALCOA’s five smelting 
works, the Niagara Falls plant was the oldest and smallest 
and was obsolete and less economical than its other more 
modern plants. In fact, after operations ceased at 
ALCOA’s plant its President stated in a letter dated July 
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22, 1949, to the President of Niagara, “The termination of 
our operations there has been dictated by economics and 
not by any desire on our part to leave Niagara Falls.” 

As has already been stated, the record shows that Mr. 
Machold disregarded the report prepared by John T. Kim¬ 
ball (now vice president in charge of rates for Mohawk) 

[ 1537 ] 

which considered these factors highly relevant. Mr. 
Machold merely calculated that Niagara could afford to 
pay up to $1,500,000 on the basis that the conversion of 
the 52,000 mhp into electric energy and the sale of that 
energy at 3 mills would increase Niagara’s revenues from 
the five turbines used to serve ALCOA from approximately 
$400,000 a year to $1,000,000. It is clear from Niagara’s 
failure to consider ALCOA’s bargaining weaknesses that 
Niagara was not motivated by the normal considerations 
governing an independent party engaged in arms’-length 
bargaining, but, for some reason not disclosed, had decided 
to make the payment of $1,500,000 whether or not it was 
reasonably necessary. 

The payment was made, as Applicant readily admits, 
to gain freedom from unprofitable contracts. But assum¬ 
ing arguendo that the Applicant had shown both a neces¬ 
sity for the payment, and that the amount was reasonable, 
it has still failed to show facts justifying the proposed 
accounting charge to future periods of the cost of abrogat¬ 
ing the undesirable contracts. The facts of record show 
that the sale of mechanical power had long been relatively 
less profitable than the rest of the licensee’s business— 
approximately $6,001,687 less profitable, during the period 
1928-1937, as already pointed out. As an alternative to 
continuing that business, the licensee decided to take an 
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immediate loss of $1,500,000 and quit said business 
entirely. The $1,500,000 was a loss in the mechanical 
power business and it was incurred at the time the pay¬ 
ment was made terminating that business. 

On the Applicant’s showing, there is no warrant for 

[ 1538 ] 

calling the payment an asset of new business, as it would 
have to be to justify charging it to the future. Clearly it 
was not an asset but a loss, and as a loss it w*as not one 
resulting from the new 60 cycle electric power business 
which the licensee thereafter entered upon. 

Furthermore, transferring a past loss to the future 
would have the deceptive effect of overstating past profits 
and understating future profits. We find, therefore, that 
the $1,500,000 payment would represent at best a loss 
suffered in the year it was made and one which may not 
be charged to future periods. 

Finally, the charging of the cancellation payment as an 
operating expense would be a confirmation by the FPC of 
the cancelled agreements notwithstanding their manifest 
discrimination in favor of ALCOA. Since the principal 
interest of the Commission in the accounting entry for this 
cancellation payment lies in the determination of excess 
earnings under Section 10(d) of the Federal Power Act, 
upon the facts of record this payment cannot be consid¬ 
ered in the determination of earnings under that Section. 

Mohawk gains nothing from its reliance on the decisions 
of the New York Commission and the Bureau of Internal 
Revenue. The New York Commission (probably because 
it was without jurisdiction over the discriminatory rate) 
approved the accounting entry as an operating expense, 
but said that it was not passing upon the reasonableness 
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of the payment (Petition of The Niagara Power Company 
for authority to amortize, etc., Case No. 14471, Nov. 14, 
1949). The Bureau of Internal Revenue, without passing 
upon the question before the FPC made a closing agree- 

[ 1539 ] 

ment allowing the licensee tax credits over the years up to 
1967 by reason of the cancellation payment. These tax 
credits will, at the present tax rates, reduce the monthly 
charge from $6,SS0.73 to $4,381.00, so that the licensee will 
be out approximately $954,985 instead of $1,500,000. 

The licensee claims that the canceled agreements had 
received the sanction of State and Federal courts, citing 
United States v. Aluminum Company of America (44 Fed. 
Supp. 97, 136-7; 148 Fed. 2d 416, 434). We are unable to 
find any discussion of these particular agreements in either 
court. The State reference was to the Malthie case above- 
mentioned, which was not court approval of this agree¬ 
ment but a holding that the State Commission was without 
jurisdiction. 

The Commission therefore orders : 

(A) The application, filed on January 20, 1950, b}’ 
The Niagara Falls Power Company (Niagara Mo¬ 
hawk Power Corporation, successor licensee) for an 
order approving the amortization by ratable 
monthly charges to operating expense of the amount 
of $1,500,000, which it paid to the Aluminum Com¬ 
pany of America with respect to agreements dated 
March 7, 1947, and March 1, 1949, is hereby denied. 

(B) Petitioner shall charge off the expenditure 
referred to in Paragraph (A) to Account 271, 
Earned Surplus. 
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(C) The charge to Account 271, Earned Surplus, 
ordered in Paragraph (B) above shall not be con¬ 
sidered in computing the surplus earned in excess 
of a specified reasonable rate of return for the 
purpose of establishing and maintaining amortiza¬ 
tion reserves under the provisions of Section 10(d) 
of the Federal Power Act. 

By the Commission. 

Leon M. Fuquay, 
Secretary. 

Date of Issuance: October 3, 1952 


PETITION FOR REHEARING 
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L'Nited States of America 
Before the 

FEDERAL POWER COMMISSION 

In the Matter 
of 

Niagara Mohawk Power Corporation as 
Successor Licensee to The Niagara Falls 
Power Company. 

Petition for Rehearing 

Niagara Mohawk Power Corporation, being aggrieved 
by the order adopted September 30, 1952 and issued Octo- 
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ber 3, 1952 to accompany Opinion No. 237 in the above- 
entitled proceeding, hereby applies for a rehearing with 
respect to such order. 

The grounds on which the application for rehearing is 
based are as follows: 

The Commission erred in denying Niagara Mohawk’s 
application on the premise that Niagara Mohawk failed to 
show that the amortization of the $1,500,000 payment over 
an 18 year period to May 1, 1967 is reasonable or appro¬ 
priate for the purposes of the Federal Power Act, includ¬ 
ing the determination of amortization reserves under 
Section 10(d) of that Act (P. 3). 

[ 1544 ] 

The Commission in Opinion 237 erroneously assumes 
(1) that recourse by Niagara Mohawk to the Commission 
for rate relief from its mechanical power service to 
ALCOA would have produced additional net income to 
Niagara Mohawk, and (2) that the securing of additional 
revenue from the utilization of water producing the 
mechanical power used by ALCOA was the only purpose 
of Niagara Mohawk in securing the termination of the 
contracts for lease of the plant site to and for supply of 
mechanical power to ALCOA. Such conclusions exclude 
from consideration the avowed desire of Niagara Mohawk 
to secure as soon as possible additional 60 cycle capacity 
to meet the growing requirements on its general distribu¬ 
tion system (Tr. 200). They ignore the fact that the 
substitution of Niagara Mohawk’s own 60 cycle generators 
for the direct current generators of ALCOA improved the 
utilization of the water to drive such machines to the 
extent of the production of more than 53,000,000 kilowatt 
hours per year (Tr. 15, Ex. 1). They also ignore the fact 
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that the termination of the contracts with ALCOA per¬ 
mitted Niagara Mohawk to comply with the requirement 
of its license for Project 16 that 

“* * # the licensee shall maintain and keep its 

buildings and premises in said gorge in a neat and 

orderly condition suitable and harmonious with the 

scenic grandeur of the Falls and lower rapids of 

said river and shall obev all reasonable rules and 

• 

orders of the Commission not inconsistent with the 
purposes of this license designed to secure an 
aesthetic appearance upon the premises of licensee 
which affect the scenic grandeur of Niagara River 
and Gorge/ ’ 


[ 1545 ] 

The termination of the lease of ALCOA’s plant site per¬ 
mitted Niagara Mohawk to raze the reduction plant with 
its ugly stacks and to provide landscaping suitable to im¬ 
provement of the scenic beauty of the Falls (Tr. 29-30; 
Exs. 3, 4, 5). 

The Commission erred in Opinion 237 in alleging that 
“no adequate presentation of evidence to support’’ Niagara 
Mohawk’s contention “that it was earning a fair return 
on its contracts with ALCOA” “was made at the hear¬ 
ing” (P. 4). Exhibit 23 indicates that Niagara Mohawk 
was earning a return on the capital investment made to 
render the mechanical power service to ALCOA. 

The Commission further erred in Opinion 237 in con¬ 
cluding that certain “factors extant at the time of the 
negotiations . . . might have given Niagara a bargaining 
advantage” (P. 8). There is no evidence in the record 
in this proceeding to support this conclusion. The facts 
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are that ALCOA in its contracts providing for termina¬ 
tion of the lease of its plant site and the surrender of the 
delivery of mechanical power provided for the continuing 
availability of the mechanical power service and of the 
site to and including February 28, 1949. (See also Tr. 
196.) If ALCOA’s operations at Niagara Falls were so 
unprofitable as the Commission infers, ALCOA certainly 
would not have continued its operations, using 100% of 
the available power supply at the reduction plant to and 
including the last day provided under the termination 
agreements. 


[ 1546 ] 

The Commission erred in Opinion 237 in determining 
that the payment of $1,500,000 by Niagara Mohawk to 
secure surrender of the mechanical power contracts and 
the lease of the plant site “was a loss in the mechanical 
power business’’ (P. 9) and that “transferring a past loss 
to the future would have the deceptive effect of overstating 
past profits and understating future profits” (P. 10). 

These conclusions of the Commission are erroneously 
made without recognition of the fact that Niagara Mo¬ 
hawk, by making the payment, was able to secure use 
of 255S cfs for the production of 60 cycle energy which 
in turn produced a substantially greater number of kilo¬ 
watt hours than was possible when that amount of water 
was devoted to the production of mechanical energy to 
drive the direct current generators of ALCOA. The pay¬ 
ment thus properly relates to the period of utilization of 
the 2558 cfs after termination of the mechanical power 
contracts rather than to the period prior to the termina¬ 
tion of use. 

The Commission further erred in concluding that “the 
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charging of the cancellation payment as an operating 
expense would be a confirmation by the FPC of the can¬ 
celled agreements notwithstanding their manifest dis¬ 
crimination in favor of ALCOA” (P. 10). 

The charging of the cancellation payment as an operat¬ 
ing expense over the unexpired term of the ALCOA 
mechanical power contracts cannot be deemed to be a con¬ 
firmation by the Commission of the cancelled agreements 

[ 1547 ] 

since the payment permitted an improvement in the use of 
Project 16. The question presented to the Commission 
was not the approval of or continuation of the mechanical 
power service but the reasonableness and propriety of 
amortizing as an operating expense a cost incurred in 
undertaking an enlargement of Niagara Mohawk’s electric 
distribution service. Moreover, the rates and charges for 
electric service provided by reason of elimination of the 
mechanical power service are not subject to Federal Power 
Commission jurisdiction under the Act. 

The Commission’s order, in the form adopted, has the 
effect of giving the United States, in the determination of 
amortization reserve requirements under Section 10(d) of 
the Act, the benefit of all of the additional revenue accru¬ 
ing to Niagara Mohawk as operator of Project No. 16 
without offsetting against that revenue improvement the 
very moderate cost over the period to May 1, 1967 of the 
payment made to provide the additional revenue. It ap¬ 
pears manifestly confiscatory and unfair for the United 
States to claim all of the revenue benefits without per¬ 
mitting the deduction of reasonable expenses attributable 
to the securing of such additional revenues. 
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Niagara Mohawk alleges that a requirement to write off 
the $1,500,000 to Earned Surplus as a loss is contrary to 
the facts of record in this proceeding and would effect a 
confiscation of its property in contravention of the Con¬ 
stitution of the United States of America. Niagara Mo¬ 
hawk also alleges that the Commission is without jurisdic¬ 
tion or authority in law to make the order herein com¬ 
plained of. 


[ 1548 ] 

Wherefore, Niagara Mohawk Power Corporation, as 
successor Licensee to the Niagara Falls Power Company 
Project No. 16, respectfully applies for a rehearing with 
respect to the order in the above-numbered proceeding 
adopted September 30, 1952 and issued October 3, 1952, 
and respectfully prays that the Commission, upon rehear¬ 
ing, modify its order by striking therefrom Ordering 
Clauses A, B and C and directing in lieu thereof that the 
relief sought in the application filed by Niagara Mohawk 
Power Corporation on January 20, 1950 in this proceeding 
be granted in all respects. 

Respectfully submitted, 

Niagara Mohawk Power Corporation 

By Lauman Martin 
Vice President 


Dated: October 29, 1952 
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ORDER DENYING REHEARING 

[ 1551 ] 

United States of America 

FEDERAL POWER COMMISSION 

Before—Commissioners: Thomas C. Buchanan, Chair¬ 
man; Dale E. Doty and Claude L. Draper. 

November 13, 1952 

In the Matter of 

Niagara Mohawk Power Corporation as 
Successor-Licensee to The Niagara Falls 
Power Company 

Order Denying Application for Rehearing 
By application filed October 31, 1952, Niagara Mohawk 
Power Corporation requests a rehearing with respect to 
the Commission’s Opinion No. 237 and Order issued Octo¬ 
ber 3, 1952, in the above-entitled matter. 

The Commission finds'. 

No new facts have been alleged, and no legal con¬ 
tentions have been presented which have not, in 
substance, been fully considered by the Commission 
prior to its order herein, and the application does 
not warrant further hearing, modification or revoca¬ 
tion of said order. 

The Commission orders: 

The application be and the same hereby is denied. 

By the Commission. 

Leon M. Fuqua y, 
Secretary. 

Date of Issuance: November 14, 1952 
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STATEMENT OF QUESTION PRESENTED 

May the Federal Power Commission require a Federal 
Power Act licensee to write off against earned surplus as 
a loss an expenditure made in the exercise of good busi¬ 
ness judgment, which expenditure substantially increased 
licensee’s net earnings'? 



INDEX 


PAGE 


►Statement of Question Presented . A 

Jurisdictional Statement . 1 


Statement of the Case 


2 


Statutes, Peculations and Rules Involved. 5 

Statement of Points . 5 

Summary of Argument . 6 

Argument: 


L. Since the $1,500,000 expenditure was law¬ 


fully made in the ordinary course of busi- 
ness, and it improved petitioner’s earnings 
and tlie utilization of the licensed project, 
the Commission is not empowered to require 
petitioner to treat the expenditure as a loss 7 

II. The order under review deprives petitioner 
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IN THE 


United States (Enurt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,668 


♦ 


Niagara Mohawk Power Corporation, 

Petitioner, 


v. 


Federal Power Commission, 

Respondent. 


BRIEF FOR PETITIONER 
Jurisdictional Statement 

Petitioner, Niagara Mohawk Power Corporation, licen¬ 
see under the Federal Power Act for Project No. 16, 
successor bv merger to The Niagara Falls Power Com- 
pany, 1 seeks review under Section 313(b) of the Federal 
Power Act of an order of the Federal Power Commission 
issued to accompany Opinion No. 237 (R. 1527-40). 2 

Said order (R. 1539-40), made after hearings (R. 1-393), 
decision by a Presiding Examiner (R. 14S1-1501), excep¬ 
tions thereto (R. 1503-14, 1517-24) and oral argument 
before the Commission, directed petitioner to write off 

1 The Niagara Falls Power Company was merged into Niagara Mohawk 
Power Corporation on October 19. 1950. The term "petitioner" is used to 
denote either company as chronology may require. 

1 References are to record as certified instead of to pages of the joint 
appendix as ordered by this Court. March 5. 1953. 
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against its earned surplus a payment of $1,500,000 to 
Aluminum Company of America (Alcoa) by which peti¬ 
tioner secured release of its obligation to supply at $S 
per mechanical horsepower (mhp) per year for the period 
March 1, 1049—May 1, 1967 an annual aggregate of 
52,000 mhp used by Alcoa to drive its own electric direct 
current generators to provide electric power to operate 
Alcoa’s Niagara Falls aluminum reduction plant. 

Petition for rehearing (R. 1543-9) was denied (R. 1551). 

Petition for review was timely filed on January 8, 1953. 


Statement of the Case 

Petitioner, as a licensee and public utility under the Act, 
being subject to compliance with accounting requirements 
of the Commission’s Uniform System of Accounts under 
Section 301 of the Act, applied (R. 1409-58) to the Com¬ 
mission for authority to amortize the $1,500,000 payment 
carried by petitioner in its asset account No. 146—Other 
Deferred Debits, by equal monthly charges to expense 
over the unexpired term of the mhp agreements (i.e., to 
May 1, 1967). 

Petitioner operates at Niagara Falls, New York, a 
licensed project which utilizes water from the Niagara 
River for power purposes. Petitioner’s project utilized 
sucli waters for mechanical power purposes before the 
advent of electricity. In the years 1895 to 1905, petitioner 
made four contracts (R. 1275-1364) with Alcoa to supply 
for a term expiring May 1, 1967. 49,000 mhp which Alcoa 
utilized by attaching its own DC generators to supply 
electric power at an adjoining site where Alcoa had erected 
an aluminum reduction plant on land owned by petitioner 
and leased to Alcoa for a period concurrent with the term 
of the mhp contracts. Tn 1922 petitioner made a fifth 


s 


contract (it. 1372-84) with the same expiration date to 
supply an additional 3,000 mlip at the same rate. 

By payment of the $1,500,000, petitioner, pursuant to 
agreements negotiated with Alcoa (R. 1416-43), reacquired 
use of the 52,000 mhp on March 1, 1949, instead of May 1, 
1967. Petitioner thereupon attached its own 60 cycle 
AC generators to produce electric power for sale to peti¬ 
tioner’s electric customers. 

Petitioner had received $416,000 per year from Alcoa 
for the mhp service; it sold the electric output from its 
60 cycle AC generators for approximately $1,059,000, a 
$643,000 annual improvement in revenues by termination 
of the mhp contracts and admittedly an improvement in 
petitioner’s net earnings. Petitioner invested about 
$2,500,000 to provide its own AC generators. 

The Public Service Commission of the State of New 
York, to whose regulation petitioner is subject, by order 
(R. 1451) authorized petitioner to amortize the expendi¬ 
ture by charges to expense. The Treasury Department 
entered into a closing agreement (R. 1446-7) with peti¬ 
tioner recognizing that the $1,500,000 is a deductible 
expense for federal income tax purposes over the unex¬ 
pired portion of the agreements. 

The Commission, in denying petitioner’s application and 
in directing the writeoff of the expenditure to earned 
surplus in its Opinion 237, held that petitioner, instead 
of negotiating cancellation of the mhp obligation to Alcoa 
on petitioner’s own initiative, should have sought Com¬ 
mission review of the mhp rate under Section 19 of the 
Act (R. 1533-4), which provides in part: 

° * in case of the development, transmission, or 
distribution, or use in public service of power by 
any licensee hereunder or by its customer engaged 
in public service within a State which has not 
authorized and empowered a commission or other 




agency or agencies within said State to regulate 
and control the services to be rendered bv such 
licensee or by its customer engaged in public serv¬ 
ice, or the rates and charges of payment therefor, 
w * * it is agreed as a condition of such license 
that jurisdiction is hereby conferred upon the com¬ 
mission, upon complaint of any person aggrieved 
or upon its own initiative, to exercise such regula¬ 
tion and control until such time as the State shall 
have provided a commission or other authority for 
such regulation and control 


The Commission further held that petitioner had failed 
to show Alcoa would not have surrendered its mhp service 
for no payment or for a lesser payment than $1,500,000 
(R. 1536). The Commission also held that the payment 
was in any event a loss chargeable to petitioner’s mhp 
operations and in no event an allowable cost to enable 
petitioner to render additional electric service for the 
period March 1,1949-May 1, 1967 to its electric customers 
at greater efficiency of utilization of its project works and 
at a better overall return than through continuation of 
the mhp service to Alcoa (R. 1537-8). 

All petitioner's customers purchase electric service 


under rates subject to the jurisdiction of the Public Service 


Commission of New York (R. 79-80, 484-543). All peti¬ 


tioner’s electric sales were made in the State of New York 


and hence subject only to the jurisdiction of the Public 
Service Commission of the State of New York and not 
the Federal Power Commission. This situation prevailed 
from and after 1922 except as to petitioner’s sale of mhp 
to Alcoa which was terminated March 1, 1949. 

No regulatory commission, State or Federal, ever exer¬ 
cised jurisdiction over petitioner’s contract rate to Alcoa 
for mhp service. The New York Public Service Commis¬ 
sion was held to lack such jurisdiction. Aluminum Com¬ 
pany of America v. Maltbie, 289 N. Y. 357; 45 Northeast- 
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ern 2d 908 (1942). The Federal Power Commission never 
attempted to exercise rate-making jurisdiction over the 
mhp service although the Commission, in its Opinion 237, 
asserts it had such jurisdiction under Section 19 of the Act. 

In its Opinion 237 the Commission gives no recognition 
whatsoever to the improved utilization of water diverted 
for power purposes through substitution of petitioner’s 
own AC generators in place of Alcoa’s DC generators 
(about 53,000,000 kilowatt hours per year) (R. 15, 443). 
The Commission further failed to recognize that petitioner 
improved its net earnings by terminating the mhp con¬ 
tracts (R. 200, 562-4). The Commission alleged not that 
the mhp service was conducted at an actual loss but only 
that it did not yield the gross revenue produced from 
petitioner’s electric sales of energy after the substitution 
of the new AC generators (R. 1537). 

STATUTES, REGULATIONS AND RULES INVOLVED 

Copies of the Federal Power Act, enacted June 10, 1920, 
41 Stat. 1 065, as amended August 26, 1935 (49 Stat. S36, 16 
USC Section 791-a—825-r) will be filed with the Court 
together with copies of the Commission's Uniform System 
of Accounts. 


STATEMENT OF POINTS 

I. Since the $1,500,000 expenditure was lawfully made 
in the ordinary course of business, and it improved peti¬ 
tioner’s earnings and the utilization of the licensed project, 
the Commission is not empowered to require petitioner to 
treat the expenditure as a loss. 

II. The order under review deprives petitioner of its 
property and rights in contravention of the Fifth Amend¬ 
ment to the Constitution. 

III. The Commission has no jurisdiction or authority 
to make the order under review. 


li 

Summary of Argument 

This controversy stems from an attempt by the Com¬ 
mission to impose its judgment on the propriety of an 

ordinary business transaction bv a licensee. 

• • 

The Commission order forbids petitioner for Federal 
Power Act purposes to recoup the $1,500,000 expenditure 
by equal monthly charges to expenses over the unexpired 
term of the agreements and requires immediate chargeoff 
of the whole amount against surplus as a loss despite the 
uncontroverted proof of a substantial improvement in 
petitioner’s earnings resulting from the expenditure. 

The Commission does not claim petitioner acted illegally 
in reacquiring from Alcoa the use of 52,000 mhp at a 
substantially greater efficiency and profit. The Commis¬ 
sion does claim that petitioner should have invoked the 
Commission’s rate-making jurisdiction over the mhp ser¬ 
vice and that as a result Alcoa would either have sur¬ 
rendered its agreements to take 52,000 mhp or petitioner 
would have received more revenue for the existing service. 
This latter premise nevertheless overlooks the very im¬ 
portant additional fact that utilization of the 52,000 mhp 
by petitioner’s own generators made an additional 
53,000,000 kwh annually available for general distribution. 

The Coimnission order is thus an unwarranted inter¬ 
ference with the management of petitioner’s business. The 
order would force petitioner to reflect on its books a loss 
which it in fact has not incurred. The non-recognition of 
the charging to expense of the $1,500,000 serves to increase 
confiscaterilv petitioner’s earnings by that amount for the 
purpose of computing earnings under the requirements of 
Section 10(d) of the Act. Niayara Mohawk Power Cor¬ 
poration v. Federal Power Commission, App. D. C., 

F. 2d (December 31, 1952). 

Finally, no authority or jurisdiction lies in the Commis¬ 
sion to require petitioner to make its books show a loss 
when the transaction has produced a profit. 


i 

Argument 

I. Since the $1,500,000 expenditure was lawfully 
made in the ordinary course of business, and it im¬ 
proved petitioner’s earnings and the utilization of the 
licensed project, the Commission is not empowered to 
require petitioner to treat the expenditure as a loss. 

In 1946 The Niagara Falls Power Company, as an 
integral part of wliat is now the Niagara Mohawk electric 
system, faced tremendous demands for additional electric 
service (R. 200). One source of electricity for general use 
was reacquisition of the 52,000 inhp then under long term 
contract to Alcoa and the attachment of petitioner’s own 
60 cycle AC generators. Improvement in earnings from 
such acquisition was naturally a major factor underlying 
consummation of the agreement to pay Alcoa $1,500,000 
to surrender its right to take the 52,000 mhp annually to 
May 1, 1967 (R. 200). The revenue from the sale of mhp 
to Alcoa, admittedly substantially less than that procurable 
from a new sale in 1946, did, however, return a profit to 
petitioner (R. 566-7). 

Because rate relief from its charge for mhp service was 
allegedly available to petitioner under Section 19 of the 
Act, the Commission held it was not necessary for peti¬ 
tioner to pay Alcoa to surrender its mhp contracts (R. 
1534). 

Assuming that the Commission’s contention of its rate 
jurisdiction is correct, the denial to petitioner of the 
right to recoup the expenditure completely ignores the 
undeniable fact that petitioner gained 53,000,000 kwh 
annually of additional energy for its system customers 
(R. 15, 443). Such energy could cost petitioner for about 
the next 19 years only approximately one and one-half 
mills per kwh since such additional kwh results solely 
from the expenditure. The one and one-half mill cost, 
of course, assumes the assignment to the 53,000,000 kwh 
of the entire payment to Alcoa. 



It was good business judgment for petitioner to nego¬ 
tiate the reacquisition of the mhp for the period March 1, 
1949-May 1, 19GT for a consideration of $1,500,000. 

The improvement in utilization of the project and in 
earnings attributable thereto is apparent. In this connec¬ 
tion, it is important to note that petitioner seeks only to 
recoup $1,500,000. Petitioner does not seek to earn a 
return on the expenditure as it is amortized. 

The Commission’s suggestion that Alcoa “might” have 
surrendered its rights to mhp service for a lesser or no 
amount (R. 1537) is contradicted by Alcoa’s continued 
taking of the service to March 1, 1949 (R. 19), Alcoa’s 
own view of aluminum markets (R. 622) and the Presiding 
Examiner’s observation that in the light of present con¬ 
ditions petitioner made a good bargain (R. 1498). 

The Commission, in denying petitioner recoupment of 
its profitable expenditure on the grounds asserted by the 
Commission, has interfered beyond regulatory warrant 
with proper exercisable discretion in a matter requiring 
business judgment. Southwestern Bell Telephone Co. v. 
Public Service Commission, 262 V. S. 276, 288-9 (1923). 

To treat the expenditure as a loss is so contrary to 
fact as to constitute the expression of a whim rather than 
the exercise of judgment by the Commission. American 
Telephone and Telegraph Co. v. TJ. S., 299 U. S. 232, 236-7 
(1936). 

Petitioner is entitled to recoup the expenditure and not 
be required to reflect on its books a non-existent loss. 


II. The order under review deprives petitioner of 
its property and rights in contravention of the Fifth 
Amendment to the Constitution. 

Petitioner, as a licensee, is subject to the requirements 
of Section 10(d) of the Act under which 50% of any net 
earnings in excess of 6% from Project 16 are subject to 
appropriation to an amortization reserve to reduce the 
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net investment. Niagara Mohawk Power Corp. v. Federal 
Power Commission, App. D. C. F. 2d (December 
31, 1952). 

The order herein under review subjects petitioner to the 
following confiscatory situation. 

To the extent that petitioner’s net earnings are improved 
from utilization of the 52,000 mhp by use of petitioner’s 
own 60 cycle AC generators in lieu of the $416,000 payment 
by Alcoa for mhp service, petitioner is subjected to sur¬ 
render of one-half of such earnings when total earnings 
exceed six percent and at the same time cannot recoup as 
an expense in determining earnings the $1,500,000 which so 
directly contributes to improved earnings. 

If the United States is to benefit under accruals to an 
amortization reserve directly resulting from the $1,500,000 
expenditure, the Commission should permit recoupment of 
the expenditure. This is particularly true since petitioner’s 
earnings are further increased through the tax deductibil¬ 
ity of the $1,500,000 as a business expense in ratable 
monthly charges to May 1,1967 (R. 1446-7) thereby reducing 
federal income taxes. 

Mere statement of the effect of the Commission’s deter¬ 
mination shows its confiscatory impact. 

III. The Commission has no jurisdiction or au¬ 
thority to make the order under review. 

The Commission jurisdiction over petitioner’s books and 
records lies in Section 301 of the Act, which provides in 
part: 

“The Commission, after notice and opportunity 
for hearing, may determine by order the accounts in 
which particular outlays and receipts shall be en¬ 
tered, charged or credited. * * * and the Commis¬ 
sion may suspend a charge or credit pending sub¬ 
mission of satisfactory proof in support thereof.” 


Satisfactory proof was submitted that (1) the mhp serv¬ 
ice was not per se a loss, (2) the expenditure produced an 
improvement in earnings and utilization of the project, and 
(3) the expenditure was reasonably made. 

Under the foregoing circumstances the Commission ap¬ 
pears clearly to have exceeded its jurisdiction in directing 
the writeoff of the $1,500,000 expenditure to earned sur¬ 
plus as a loss. 


Conclusion 

The order of the Commission and its findings and 
conclusions contained in its Opinion No. 237 should 
be set aside and modified in accordance with law in 
the respects specified in the Petition for Review. 

Respectfully submitted, 


March 27, 1953. 


Lauman Martin, 
Attorney for Petitioner. 
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COUNTERSTATEMENT OF THE QUESTIONS 

PRESENTED 


Respondent would state the questions presented as follows: 

I. Did the Commission properly conclude that: 

A. A water power licensee had not made the admittedly re¬ 
quired showing of the reasonableness and necessity of its pay¬ 
ment of $1,500,000 for cancellation of a long term contract 
obligation to sell power at an unusually low rate? 

B. Such payment was not reasonable and necessary, insofar 
as that conclusion was based upon the existence of regulatory 
jurisdiction in the Commission over the rate, the discrimina¬ 
tory nature of the rate, the effect of removal of the discrimina¬ 
tion as obviating any necessity for the payment, and the 
Petitioner’s dereliction in not exhausting the possibility of 
Commission relief from the discriminatorily low rate? 

C. On the facts of this case, the licensee had not made a 
reasonable effort to secure the cancellation without making so 
large a payment? 

II. Assuming, arguendo, that the payment was reasonable 
and necessary to terminate a relatively unprofitable business, 
did the Commission properly refuse to allow it to be accounted 
for as an expense of future business? 

An affirmative answer to any of the four questions will require 
that the order be affirmed. 

(i) 
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Unttetr States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11668 

Niagara Mohawk Power Corporation', petitioner 

v. 

Federal Power Commission, respondent 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER 

COMMISSION 


COUNTERSTATEMENT OF THE CASE 

This is a proceeding on a petition of Niagara Mohawk Power 
Corporation 1 to review and set aside an order of the Federal 
Power Commission which denied Petitioner’s request for au¬ 
thorization to account for a 81,500,000 payment as an operat¬ 
ing expense chargeable against future operations, such payment 
having been made for cancellation of a long-term contract ob¬ 
ligation to sell power at an unusually low rate. 

The order (R. 1527-40) 2 was entered in a proceeding initiated 
by the filing with the Commission of an application by Pe¬ 
titioner, licensee under the license issued by the Commission 


'The Niagara Falls Power Company was merged into Niagara Mohawk 
Power Corporation on October 19, 1950. The term “Petitioner” is used 
herein, as in Petitioner’s brief, to denote either company as chronology may 
require. 

* References are to record as certified to the Court pursuant to the Court’s 
order entered March 5, 1953. 


(1) 



2 


under Part I of the Federal Power Act for Project No. 16, for 
authority to amortize $1,500,000 over an 18-year period ending 
May 1, 1967, by “ratable monthly charges to operating ex¬ 
pense” for “all accounting requirements” to which it is subject 
under the Federal Power Act, including “particularly deter¬ 
mination of project earnings for purposes of Section 10(d)” 
of the Act (R. 1409-10, 112). 3 

The $1,500,000 had been paid by Petitioner to Aluminum 
Company of America (ALCOA) pursuant to agreements be¬ 
tween them dated March 7,1947 and March 1, 1949, providing 
for the cancellation, as of March 1,1949, of five contracts hav¬ 
ing a common expiration date of April 30, 1967 (R. 1410). 
Under the five contracts, ALCOA leased nonproject land, at an 
annual rental of $4,700 (R. 656), on which it had erected and 
maintained an aluminum manufacturing plant, and purchased 
52,000 mechanical horsepower (mhp), at $S.OO per mhp, or 
a total of $416,000 per annum (R. 18-14, 18-22, 32, 167, 566, 
1275-1384). 

Petitioner had entered into the five contracts with ALCOA 
between 1895 and 1922. The contracts could not be ter¬ 
minated by ALCOA except through a penalty payment of 
$1,921,500 (R. 457-458, 463, 473, 1536). The rate of $8.00 
per mhp was one-half of the $16.00 per mhp per year which 
is the equivalent of $23.00 per kw per year, the rate that 
Niagara’s other customers paid for electric energy (R. 69, 71). 
When stated in terms of electric energy produced by the 52,000 
mhp, Niagara actually received only 1% mills per kwh for this 
energy as compared with 3 mills per kwh received from electric 


* Section 10(d) of the Act requires licensees to establish and maintain 
amortization reserves out of surplus earned after the first 20 years of 
operation in excess of a specified reasonable rate of return on net investment, 
“which reserves shall, in the discretion of the Commission, be held until 
the termination of the license or be applied from time to time in reduction 
of the net investment.” In the case of Project No. 16. the first 20 years 
ended on March 1, 1941. For the period March 2, 1941 to December 31, 
1946, inclusive, the Commission has ordered the licensee to establish $914,- 
432.04. pursuant to Section 10 (d) in Account 258.1, Amortization Reserve- 
Federal. In the Matter of The Niagara Falls Power Company, 9 F. P. C. 
228, modified in this respect, Niagara Mohaick Poiccr Company v. F. P. C., 
— U.S.App.D.C. —, 202 F.2d 190, petition for certiorari filed March 30, 
1953, No. 691, October Term 1952. 
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customers (R. 81). The result of the low rate fixed for the 
mhp was to provide approximately $673,000 4 less revenue per 
year than would have been derived under the rates paid by 
Petitioner’s other customers. 

The mechanical power sold by Petitioner to ALCOA was 
delivered by five of Petitioner’s hydraulic turbines to direct 
current generators owned and operated by ALCOA and con¬ 
nected to the turbines, whose output in the form of direct 
current energy was transmitted from the generator room of 
Schoellkopf Station 3A (the location of ALCOA’s direct cur¬ 
rent generators) to the aluminum manufacturing plant im¬ 
mediately adjacent to the powerhouse (R. 14-15). 

With the cancellation of the agreements, the direct current 
generators were removed from Schoellkopf Station 3A and in 
their place Petitioner installed five alternating current 60-cycle 
generators, having an aggregate rated capacity of 40,000 kw, at 
a cost of $2,574,435, which is reflected in its plant account (R. 
19, 21, 275). 

After hearing on the application (R. 1-393), briefs, decision 
by the Presiding Examiner (R. 1481-1501), exceptions thereto 
by both Petitioner and Commission staff counsel (R. 1503- 
1514, 1517-1524), and oral argument before the Commission, 
the Commission on October 3,1952, issued its opinion, findings, 
and order (R. 1527-1540). 

The Commission found that Petitioner’s contention that the 
$1,500,000 payment was necessary was not supported by the 
record (R. 1531); that the SS.00 rate to ALCOA was discrimi- 
natorily low and that Petitioner’s contention that it produced 
a fair return was not supported by adequate evidence (R. 1531- 
1532); that the rate to ALCOA, having been held by the courts 
of New York not subject to State commission regulation, was 
subject to Federal Power Commission regulation under Section 
19 (R. 1533-1534 ); that in view of Petitioners failure to invoke 
rate relief from the Commission, the claimed necessity of the 
$1,500,000 payment had not been shown (R. 1534-1535); and 
that petitioner was derelict in its public obligation in not taking 


4 $1.0S1),000 ( 363.085.000 kwh [R. -M3] ® 3 mills per kwh [R. 23]) minus 
$416,000 (R. SI) =$673,000. 



the initiative to establish rates free from discrimination (R. 
1535-1536). 

Apart from the question of necessity of the payment, the 
Commission found that Petitioner had not made a reasonable 
effort to obtain termination of the contract without making so 
large a payment (R. 1536-1537). 

Lastly the Commission found that, assuming arguendo the 
necessity and reasonableness of the payment, it still would not 
properly be accounted for as a charge against future operations 
and that to do so would have the deceptive effect of overstating 
past profits and understating future profits and would per¬ 
petuate the discriminatory rate (R. 1537-1538). 

Accordingly the Commission denied the requested authoriza¬ 
tion and ordered Petitioner to charge the payment to Earned 
Surplus without reducing the portion thereof transferable to 
the amortization reserve provided for by Section 10(d) of the 
Act. 

Application for rehearing (R. 1543-1549) was denied 
(R. 1551). 

SUMMARY OF ARGUMENT 
I 

A. By the admission of Petitioner’s own expert accounting 
witness, justification of the proposed amortization depends on 
a showing by Petitioner that the $1,500,000 payment was neces¬ 
sary and reasonable. The evidence, upon which Petitioner 
relies, of increased revenue from the sale of the electric energy 
produced by utilizing the 52,000 mhp formerly sold to ALCOA 
is clearly insufficient to prove payment was necessary in order 
to obtain the use of the mhp. 

B. That the payment was not necessary appears affirma¬ 
tively from the following: It is no longer open to question by 
Petitioner that the Commission had regulatory jurisdiction 
over the rate to ALCOA, inasmuch as that objection was not 
preserved in its application for rehearing as required by Section 
313(b) of the Act, or specified in the petition for review as re¬ 
quired by this court’s rules, or argued in Petitioner’s brief. It 
stands admitted by Petitioner’s president, and by the record of 
its past conduct, that the ALCOA rate was discriminatorily low, 
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and Petitioner’s claim that the rate nevertheless produced a 
profit is not supported by the record and does not bear analysis. 
Elimination of the discrimination admittedly would have re¬ 
moved the necessity for the $1,500,000 payment. And finally. 
Petitioner was derelict in its public obligations in not invoking 
Commission action to eliminate the discrimination. Gibbs v. 
Baltimore Gas Co., 130 U. S. 396,410-411; Georgia v. Pennsyl¬ 
vania R. Co., 324 U. S. 439,458-459; Pennsylvania W. & P. Co. 
v. Consolidated G. E. L. & P. Co., 184 F.2d 552, 567 (CA.4). 

C. The conduct of Petitioner’s negotiation of the transaction 
in which the $1,500,000 was paid shows that no reasonable effort 
was made to terminate the ALCOA contracts without making 
so large a payment and hence that payment cannot be deemed 
reasonable. 

II 

The proper accounting for the payment admittedly depended 
on whether the payment was a loss taken to avoid further rela¬ 
tively unprofitable operations under the ALCOA contracts, or 
was related to the future business. Decision that it was the 
former was not a whim but supported by expert accounting 
testimony. The fact that the payment produced future bene¬ 
fits justifying the payment from the stockholder’s viewpoint 
could not convert what would otherwise be a loss into an 
operating expense and this is particularly true where the pay¬ 
ment could admittedly be regarded only as a cost of the right to 
use water—which under the terms of Section 14 of the Act can¬ 
not be accounted for so as to affect net investment. 

ARGUMENT 

Petitioner attempts to pose the questions for review by gen¬ 
erally ignoring the reasons which led the Commission to con¬ 
clude that the payment of $1,500,000 had not been shown to be 
either necessary, or reasonable, or an expense of the new electric 
business (as distinguished from the old mechanical horsepower 
business), and to hold that the proposed accounting had there¬ 
fore not been “justified” by satisfactory proof under Section 
301 of the Act. Petitioner claims that the Commission’s order 
(I) “interfered beyond regulatory warrant with proper exer- 
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cisable discretion in a matter requiring business judgment” and 
constituted “the expression of a whim rather than the exercise 
of judgment”; (II) violated the Fifth Amendment; and (III) 
“exceeded its jurisdiction” under Section 301. 

But the last claim, that the Commission “exceeded its juris¬ 
diction” (Pet. Br. 9-10), mistakes a question of error in the 
exercise of jurisdiction for a question of the existence of such 
jurisdiction. For that claim rests only on an inference Peti¬ 
tioner seeks to draw from some evidence in the record which the 
Commission held insufficient to justify the proposed account¬ 
ing. Petitioner requests this Court to adopt the inference and 
substitute for the Commission’s holding an acceptance of that 
evidence as constituting a sufficient justification of the proposed 
accounting. Such a request actually raises no issue as to the 
existence of Commission jurisdiction, even if it be assumed, 
arguendo, that a substitution of this Court’s view of the evi¬ 
dence for that of the Commission would be proper. For juris¬ 
diction to decide whether Petitioner had “justified” the 
proposed accounting included “jurisdiction to reach either a 
correct or incorrect decision.” 5 Hence the only issue raised 
by this claim is that already raised by the first claim, as to the 
sufficiency of the reasons for the Commission’s determination 
that the evidence was insufficient. 

So also Petitioner’s claim (II) that the order violates the 
Fifth Amendment (Pet. Br. 8-9) requires no extended discus¬ 
sion, if the Commission’s determination was authorized by the 
terms of Section 301, which Petitioner’s claim (I) questions. 
For if the Commission acted within the authority spelled out 
in the Act when it determined how the $1,500,000 payment 
must be accounted for in relation to Petitioner’s amortization 
reserve and net investment, the resulting effect 6 on Peti¬ 
tioner’s net income is merely the “price” which, as a licensee, it 
must pay for the right to maintain its power plant on a navi- 

J Wntab Paper Co. v. Northern Pac. Ry Co., 154 F.2d 436, 438 (C.A.8). 
Compare the statement of the Supreme Court in Montana-Dakota U. Co. v. 
y Orth western P. S. Co., 341 U. S, 246. 240: “As frequently happens where 
Jurisdiction depends on subject matter, the question whether jurisdiction 
exists has been confused with the question whether the complaint states a 
cause of action.” 

* Supra, p. 2, note 3. 
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gable water of the United States. The constitutionality under 
the Fifth Amendment of the exaction of such a “price” for the 
rights conferred by the license has been explicitly considered 
and upheld by the Supreme Court in United States v. Appar- 
lachian E. P. Co., 311 U. S. 377, 427-428, and is, we submit, 
beyond question. 7 Hence the only issue raised by this claim, 
also, is the sufficiency of the reasons for the Commission’s 
determination. 

We, therefore, turn to the questions raised by Petitioner’s 
claim (I) as it relates to the principal grounds of the Com¬ 
mission’s action. 

I 

THE COMMISSION PROPERLY CONCLUDED THAT THE 

$1,500,000 PAYMENT HAD NOT BEEN SHOWN TO BE 

NECESSARY OR REASONABLE 

A. Such Showing Was Not Made, Although Admittedly 

Required 

Admittedly, Petitioner’s proposed accounting for the $1,500,- 
000 payment as an operating expense could be justified only 
if the payment was necessary and reasonable. For Petition¬ 
er’s sole expert witness on the accounting propriety of its 
proposal categorically admitted, on cross-examination, that his 
opinion supporting Petitioner’s proposal depended upon his 
assumptions that the payment was reasonable, was incurred 
in an arm’s-length transaction, and was necessary (R. 56-57, 
48, 101-102). But as to whether those assumptions were in 
fact true, he admitted he was not qualified to testify (R. 55- 
57, 102). Moreover, as a brief analysis will show, Petitioner 
failed to support those assumptions by other evidence. 

The Commission’s conclusion that Petitioner had not made 
the showing necessary to justify the proposed accounting was 


7 See also Louisville O. <£ E. Co. v. F. P. C., 129 F.2d 126.134 (C.A.6), cer¬ 
tiorari denied, 31S U. S. 761, S00. There the Court said: “Clearly the re¬ 
quired charge to surplus is in no sense a confiscation of the petitioner’s 
property when we keep in mind that what is involved is a licensed project 
not only subject to accepted conditions of amortization, recapture, or taking 
over, but subject also to revocation of the license if certain of its conditions 
are not complied with.” 
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based on Section 301(a) of the Act. The last part of that 
Section reads: 

The Commission, after notice and opportunity for hear¬ 
ing, may determine by order the accounts in which par¬ 
ticular outlays and receipts shall be entered, charged, 
or credited. The burden of proof to justify every ac¬ 
counting entry questioned by the Commission shall be 
on the person making, authorizing, or requiring such 
entry, and the Commission may suspend a charge or 
credit pending submission of satisfactory proof in sup¬ 
port thereof. 8 

Only two facts of record are pointed to in Petitioner’s brief 
in its attempt to show that the proposed accounting was justi¬ 
fied, namely: (1) that Petitioner was able to develop 53,000.000 
kwh more electric energy annually for its electric utility system 
loads through its new AC generators by using the 52,000 mhp 
it had formerly sold to ALCOA than ALCOA had developed 
for its aluminum reduction processes (Pet. Br. 7); 9 (2) that 

* The Commission’s exercise of its accounting powers has uniformly been, 
upheld by the Courts. Northwestern E. Co. v. F. P. C., 321 U. S. 119,122-123, 
affirming 134 F.2d 740. 744 (C.A.9) ; Arkansas P. d L. Co. v. F. P. C., 87 
U.S.App.D.C. 383, 386-387. 183 F.2d 731. 732-753, certiorari denied 341 U. S. 
909; California Oregon P. Co. v. F. P. C., 150 F.2d 25, 27-28 (.C.A.9), 
certiorari denied 326 U. S. 781; Pacific P. d L. Co. v. F. P. C., 141 F.2d 602, 
604 (C.A.9) ; Pennsylvania P. d L. Co. v. F. P. C., 139 F.2d 445, 433 (C.A.3), 
certiorari denied 321 U. S. 79S; Niagara Falls P. Co. v. F. P. C., 137 F.2d 787, 
791-793 (C.A.2), certiorari denied 320 U. S. 792; Puget Sound P. d L. Co. v. 
F. P. C., 78 U.S.App.D.C. 143. 137 F.2d 701; Alabama P. Co. v. F. P. C.. 134 
F.2d 602, 611 (C.A.5) ; Louisville G. d E. Co. v. F. P. C.. 129 F.2d 126,133-134 
(C.A.6), certiorari denied 318 U. S. 761, rehearing denied 31S U. S. 800; Ala¬ 
bama P. Co. v. F. P. C., 75 U.S.App.D.C. 315, 320-321, 128 F.2d 280, 283-286. 
certiorari denied 317 U. S. 652; Northicestcm E. Co. v. F. P. C., 125 F\2d. 
882, 885-886 (C.A.9) ; Northern States P. Co. v. F. P. C.. 118 F.2d 141. 143 
(C.A.7) ; Alabama P. Co. v. McNinch, 68 U.S.App.D.C. 132, 135-136. 94 
F.2d 601, 604-603. Where the provision of Section 301(a) with resect to 
the burden of proof has been considered it has been upheld. Northwestern 
E. Co. v. F. P. C., 134 F.2d at p. 743; Alabama P. Co. v. F. P. C., 75 
U.S.App.D.C., at p. 330,128 F.2d at p. 295, supra. 

“The failure to develop the maximum of electric energy from the 52,000 
mhp sold under the ALCOA contract was, of course, ALCOA’s and did not 
affect Petitioner's revenues, which were based upon the mechanical horse¬ 
power made available, not the kilowatt-hours of electric energy into which 
they were converted by ALCOA. The fact that Petitioner, utilizing the 
mhp to produce electric energy for Petitioner’s system, is able to develop 
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through the sale of the electric energy developed from the 52,- 
000 mhp Petitioner added $643,000 to the $416,000 annual 
revenue formerly received from ALCOA under the contract 
(Pet. Br. 7, 3). 

From these two facts, alone, then, Petitioner would have 
the Court believe, “It was good business judgment for pe¬ 
titioner to negotiate the reacquisition of the mhp * * * for a 
consideration of $1,500,000” (Pet. Br. 8). But, obviously, 
other facts are necessary before such a conclusion may be in¬ 
ferred. Here there is no evidence, and no warrant for assum¬ 
ing, that the $1,500,000 or any other payment was necessary 
to accomplish the termination of the contract obligation, or 
was a reasonable choice among necessary alternative methods 
for accomplishing the result. Nor did any witness testify that 
the payment was “good business judgment”—for example, Pe¬ 
titioner’s president, Mr. Earle J. Machold (R. 192). Mr. 
Machold had personally “negotiated” the $1,500,000 payment. 
He was presented as a witness to explain and defend his trans¬ 
action. But his testimony stopped far short of characterizing 
it as “good business judgment.” He went no further, indeed, 
than a cautious agreement that it “resulted in a dollar benefit” 
to Petitioner. 10 Of compulsion, necessity, lack of alternative— 
not a word (R. 195-201). 

B. Lack of Reasonableness and Necessity Affirmatively 

Appeared 

The absence of the admittedly necessary justification in itself 
would be sufficient to sustain the Commission’s order in view 
of the burden placed upon Petitioner by the provision of Sec¬ 
tion 301 (a) quoted above. But the record shows affirmatively 
that the payment was not necessary or reasonable. For, as 
the Commission’s opinion pointed out, and as can readily be 

53,000,000 kwh more per year from the 52,000 mhp than ALCOA did merely 
enters into and is reflected by the increased revenue referred to in the text 
under (2). 

" R. 199-200. One general statement which if supported would have gone 
somewhat further, is discussed in the text, infra , p. 19. That Is the 
general statement that he attempted to secure ALCOA’s withdrawal at the 
lowest price he could (R. 199). It is there shown that the detailed explana¬ 
tion of his negotiations disproves the generalization. 
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shown, the contract rate at which the mhp was sold to ALCOA 
was subject to the regulatory control of the Federal Power 
Commission; that rate was discriminatorily low; a change 
which would have eliminated the discrimination would have 
made the $1,500,000 payment unnecessary; and Petitioner was 
derelict in failing to attempt to secure administrative relief 
from the discriminatory rate. 

ALCOA contract rate for mhp was subject to F. P. C. juris¬ 
diction. —Petitioner no longer controverts that, since the 
holding of the courts of New York that that State has not em¬ 
powered the New York Commission to regulate the rate (Alu¬ 
minum Company of America v. Maltbie, 289 N. Y. 357, 45 
N. E. 2d 908), the Federal Power Commission has had juris¬ 
diction to regulate the mhp rate under Section 19 of the Act. 
Before the Commission had passed on the question, Petitioner 
had argued that the Federal Commission was without such 
jurisdiction (R. 1533). But when the Commission overruled 
its contentions Petitioner did not urge any objection thereto 
in its application for rehearing (R. 1543-1548). Hence no 
such objection can be urged on this review under the governing 
provision of Section 313(b): 

No objection to the order of the Commission shall be 
considered by the court unless such objection shall have 
been urged before the Commission in the application 
for rehearing unless there is reasonable ground for fail¬ 
ure so to do. 

This provision has been recognized and enforced by the Su¬ 
preme Court in a decision in which all of the Justices were in 
agreement on this point. Panhandle Eastern P. L. Co. v. 
F. P. C., 324 U. S. 635, 649, 651. See also Wisconsin-Michigan 
P. Co. v. F. P. C.j 197 F.2d 472, 475 (C.A.7), certiorari denied 
Nos. 291, 294, October Term 1952, decided April 13, 1953. 

Furthermore, Petitioner has not sought to urge any objection 
on the point in this Court. Its petition for review is silent as 
to any such objection, and its brief recognizes that the Com¬ 
mission asserted the existence of the jurisdiction in its opinion 
here under review, but the brief does not question the correct¬ 
ness of that assertion (Pet. Br. 5). Elsewhere it assumes the 
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correctness of the Commission’s position (Pet. Br. 7). Such 
failure to state an objection in the petition for review precludes 
reliance thereon by Petitioner. Rules 38(a)(4), 17(i). 
Cf. Flournoy v. Wiener, 321 U. S. 253, 259; Jesionowski v. 
Boston & Maine R. Co., 329 U. S. 452, 458-459. So also fail¬ 
ure to argue the objection in the brief constitutes an abandon¬ 
ment thereof. Hegeman Farms Corp. v. Baldwin, 293 U. S. 
163, 168; Eastman Kodak v. Southern Photo Materials Co., 
273 U. S. 359,369; Southeastern Express Co. v. Robertson, 264 
U. S. 541; Jackson v. Fuller, 66 U.S.App.D.C. 239,85 F.2d 816, 
818. 

For the purposes of this review, then, the existence of juris¬ 
diction in the Federal Power Commission to regulate and con¬ 
trol the rate at which mechanical power was sold to ALCOA is 
to be taken as established. 

Mhp rate discriminatorUy low. —That Petitioner’s rate to 
ALCOA was so much lower than its other rates as to constitute 
an illegal preference to ALCOA and discrimination against 
other customers is established by the admissions of Petitioner’s 
own witnesses and the record of its own conduct. 

That the ALCOA rate was discriminatory was admitted by 
Petitioner’s president, Mr. Machold, who testified on cross- 
examination as follows (R. 243): 

Q. Well, in the period of time from 1940 to 1947 was 
the Alcoa rate discriminatory? 

A. Well, I suppose you could say it was discrimina¬ 
tory in the generally accepted view as of today, yes. 

The evidence further shows that Petitioner considered the 
rate unduly discriminatory so long ago as 1921 when it was 
“negotiating” for the sale to ALCOA of an additional 3,000 mhp 
at 88.00 per mhp. At that time ALCOA suggested that the 
existing four agreements (R. 1275-1364), providing for the 
sale of 49,000 mhp at $8.00 per mhp, be canceled and a new 
contract be executed covering all mhp sold by Petitioner to 
ALCOA (R. 1367). To this suggestion Petitioner responded 
as follows (R. 1368): 

* * * Your suggestion that it would be better to cancel 
all old contracts and write a new contract dated Novem- 
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ber 26.1921. is good, and carrying it out would certainly 
simplify matters, but while we have never raised any 
question in respect of the rates specified in any old con¬ 
tracts, we would not make a new contract for pow r er in 
any form at any other than our present standard rates, 
which probably disposes of a new contract so far as you 
are concerned. 

Notwithstanding this recognition of the discriminatory nature 
of the $8.00 rate specified in the existing four agreements in 
1921, Petitioner entered into a fifth arrangement in 1922 
whereby it gave ALCOA an additional 3,000 mhp at the same 
rate of $8.00 per mhp. 

The illegal and discriminatory nature of the continued sale 
of mechanical horsepower to ALCOA at $8.00 per mhp is un¬ 
derscored by the manner in which the $8.00 rate was attempted 
to be obscured in the 1922 agreement. The right to take the 
3,000 additional mhp was put in the form of an option and a 
rate of $16.00 per mhp was provided (R. 1380). Article 4 of 
the agreement recited that $16.00 per mhp per annum was “the 
agreed equivalent of the standard price of $23.00 per KW per 
annum for alternating current supplied by Niagara Company” 
(R. 68-69,1380). This was the rate to Petitioner’s other cus¬ 
tomers. But a rebate of half the $16.00 rate was granted in 
another section (Art. 6 (b)) of the agreement (R. 1382). As is 
evidenced by contemporaneous memoranda prepared by Mr. 
J. E. S. Thorpe, an ALCOA representative, this seems to have 
been a device to obscure the illegal nature of the net $8.00 per 
mhp rate (139&-1402). 11 

11 In a memorandum dated November 15,1922 (R. 55S) Mr. Thorpe stated, 
in part, to A. V. Davis, of ALCOA: 

“Mr. Schoellkopf [of Niagara] called me yesterday to say that Mr. Cohn 
[Niagara’s General Counsel] wished to see you to discuss the method of in¬ 
cluding the 3000 additional H. P. at $8.00 per MHP year, in the contract. 
Mr. Cohn wishes to use a phraseology which will be satisfactory to you, 
and at the same time safe-ward the interest of both companies. * • * 

Mr. Schoellkopf stated yesterday that he would like, if possible, to have 
the sale of the 3000 H. P. at $8.00, to go In as a gentleman’s agreement; but 
I told him that we could not agree to this as it would be too indefinite. 

Mr. Cohn told Mr. Schoellkopf that it was going to require some very care¬ 
ful wording to insert this in the new agreement without the possibility of 
endangering the contract by having its validity attacked.” 
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. Petitioner’s only attempt to answer the Commission’s ref¬ 
erence to the availability of administrative relief from the 
discriminatorily low rate, is to suggest that while the revenue 
from the sale of mhp to ALCOA was “substantially less than 
that procurable from a new sale in 1946” (i. e., at the standard 
rates charged all of Petitioners other customers), it “did, how¬ 
ever, return a profit to Petitioner (R. 566-7)” (Pet. Br. 7; 
the record citation is to an engineering report which was offered 
as part of the data Mr. Machold had available for his guidance 
in the negotiations). But Petitioner had not supported the 
figures appearing in that report in such a manner as to warrant 
use thereof for the purpose of determining whether the rate 
was producing a fair return on investment, above operating 
expenses, or any return. 

For example, Petitioner did not show any basis for the as¬ 
sumed allocation of plant and costs of operation to the mhp 
service, from which those figures are derived. 

Indeed the person who prepared the data was not produced 
as a witness although counsel for the staff of the Commission 
had requested Petitioner’s counsel “to present as witnesses at 
the resumed hearing * * * all officers or employees upon 
whose judgment” Mr. Machold “relied in conducting” the con¬ 
versations he had with ALCOA representatives (R. 337-339). 

Furthermore, the figures shown are deficient on their face in 
one respect in which data permitting a check to be made hap¬ 
pened to be disclosed on the record: they entirely omit from 
operating expenses $119,000 water rental charges applicable 
to the 2,558 cfs used to produce the 52,000 mhp. That 2,558 
cfs was part of the 15,100 cfs diversion for which a state rental 
was imposed under the 1943 statute upheld in Niagara Falls P. 

In another memorandum dated November 21, 1922, Thorpe wrote (R. 
560-561): 

“* * * A few days ago, Mr. Cohn notified Mr. Schoellkopf that he would 
have to be extremely careful in the wording of the paragraph in which they 
sell us 3000 H. P. at $S.OO per MHP. He stated that a recent law passed 
by the Legislature would force the Power Company to be very careful in 
the sale of power at such a rate: and it is his suggestion which I told him 
I could not entertain, but which he intends to propose to Mr. Davis, i. e., that 
we have some sort of a semi-binding arrangement for these 3000 H. P. a 
little more definite than a gentleman's agreement, but not in an out and out 
form of contract." 
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Co. v. Duryea, 185 Misc. 696, 57 N.Y.S. 2d 777 (1945). R. 
257-258, 569, second paragraph; R. 544-551. 

Thus Petitioner’s sole attempt to answer the Commission’s 
view that the mhp rate was an illegal preference to ALCOA 
and discrimination against its other customers, is without sup¬ 
port in the record and will not bear analysis. Furthermore, it 
is contradicted by Petitioner’s own previous position for in 
1921, as stated above, Petitioner stated a new contract would 
require that the ALCOA rate be raised to the standard rate 
charged other customers, not the other way around (R. 1368). 

Finally, attention may be called to a report prepared by Mr. 
John T. Kimball, 12 for consideration in connection with the 
possible cancellation of the ALCOA agreements. That report 
stated that the possible jurisdiction of the Commission over 
the rate to ALCOA has “an important bearing on any con¬ 
sideration to be passed for the cancellation of the [ALCOA] 
contracts” and could “completely alter the situation” since the 
supply to ALCOA was being made “at a relatively low 
price * * *” (R. 457). 

Elimination of the discrimination would have made $1 £00- 
000 'payment unnecessary .—Petitioner admitted that elimina¬ 
tion of the discrimination would have removed the necessity 
for the $1,500,000 payment. This appears in the testimony of 
Petitioner’s president, Mr. Machold, in response to questions 
by Commission staff counsel, that an increase of the ALCOA 
rate to the three mills per kwh charged other customers would 
have eliminated the value of the ALCOA contract (R. 251- 
253). 


“‘The stipulation settling the water rental litigation and imposing an 
obligation upon Petitioner to absorb the rentals insofar as reflected in 
rates filed with the Public Service Commission of New York did not extend 
to rates beyond the State’s regulatory jurisdiction (R. 546-54S, particu¬ 
larly par. 4), and, in any event, could not control the determination of 
rates under the Federal Power Act or the cost of service upon which such 
a determination is to be based. 

13 A rate expert who was chief of the rate staff of Niagara Hudson Power 
Corporation and is now vice-president in charge of rates for Petitioner 
(R. 72,233-236). 
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Petitioner was derelict in jailing to attempt to secure elimina¬ 
tion of the discrimination. —Petitioner’s dereliction in failing 
to exhaust the administrative remedies available to it, in an 
effort to eliminate the discrimination, appears plainly from a 
consideration of the attempted justification of its course of 
conduct offered by its president, Mr. Machold (R. 241-242): 

Q. If.through regulatory action The Niagara Falls 
Power Company could have secured from ALCOA the 
same number of dollars that it now secures by payment 
of the million and a half dollars, would The Niagara 
Falls Power Company have paid the $1,500,000? 

A. Why, they probably wouldn’t have, but I don’t 
think that is the question here. The Federal Power 
Commission didn’t assert any jurisdiction or didn’t take 
jurisdiction. They were familiar with this whole situ¬ 
ation * * * 

Q. Mr. Machold, did you feel that The Niagara Falls 
Power Company was free to file an application with the 
Federal Power Commission requesting an increase in 
the ALCOA rate? 

A. Well, I, always felt that The Niagara Falls Power 
Company had an obligation to live up to the terms of 
this lease. * * * 

Q. To whom did you have the obligation that you 
referred to? 

A. To the party with whom we made this contract. 

Q. What consideration, if any, did you give to your 
obligation to the public in general? 

A. Well, our obligation to the public in general is as 
much to live up to our contracts as it is anything else. 

See also R. 265, 267, 617-618. 

The indefensibility of such a disregard of its public obliga¬ 
tion is clear ( Gibbs v. Baltimore Gas Co., 130 U. S. 396, 410- 
411; Georgia v. Pennsylvania R. Co., 324 U. S. 439, 458-459; 
Pennsylvania W. & P. Co. v. Consolidated G. E. L. and P. Co., 
184 F.2d 552, 567 (C.A.4), certiorari denied 340 U. S. 906) and 
that private contract obligations must yield to public interests 
is equally clear ( Union Dry Goods Co. v. Georgia P. S. C., 248 
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U. S. 372, 375; Midland Realty Co. v. Kansas City P. & L ., 
300 U. S. 109,113). 

As the Court said in the Gibbs case, supra: 

It is also too well settled to admit of doubt that a 
corporation cannot disable itself by contract from per¬ 
forming the public duties which it has undertaken, and 
by agreement compel itself to make public accommoda¬ 
tion or convenience subservient to its private interests. 

The importance of the duty Petitioner was under to take 
the initiative in proposing any new rate necessary to eliminate 
the discrimination was emphasized by the Fourth Circuit in 
the Pennsylvania W. & P. Co. case, supra: 

One of the most important duties of a public utility, 
inherent in its franchise to serve the public, is the duty 
to take the initiative in proposing reasonable rates and 
rendering adequate services, taking into account chang¬ 
ing conditions; and the utility is not relieved from this 
duty because its activities are subject to governmental 
regulation, for a regulatory commission is not clothed 
with the responsibility or qualified to manage the util¬ 
ity’s business. 

This Court has said with respect to a licensee like Petitioner 
(.Alabama P. Co. v. F. P. C., 75 U.S.App.D.C. 315, '331, 128 
F.2d 280,296, certiorari denied 317 U. S. 652): 

* # * The Commission has many duties to perform, 
over a long period of time, other than coaxing a reluc¬ 
tant licensee to act as the law requires that it shall act. 

Although these considerations were alluded to in the Com¬ 
mission’s opinion here under review (R. 1535-1536), Petitioner 
has chosen to ignore them. 

C. The Unreasonableness of $1,500,000 Payment Was Shown 
by Petitioner’s Conduct of Negotiations 

Petitioner urges no objection to, and wholly fails to answer 
the Commission’s finding (R. 1536) that Petitioner’s “failure 
to avail itself of factors extant at the time of the negotiations 
which, if used, might have given [it] a bargaining advantage” 
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showed that Petitioner had not satisfactorily proved that the 
$1,500,000 amount was reasonable, wholly apart from the 
question whether any payment was necessary. 

The record clearly supports the finding. The basic facts may 
be stated categorically: 

(1) ALCOA’s annual report to its stockholders for the year 
1945 (R. 620-621), issued at about the time Petitioner’s presi¬ 
dent, Mr. Machold, began his negotiations with ALCOA “late 
in 1945 or early in 1946” (R. 194^195, 228), showed that 
ALCOA then regarded its aluminum productive capacity, to¬ 
gether with that of the rest of the industry, as over-expanded 
and creating “special problems.” The report opened with the 
statement: 

The aluminum industry in this country in 1945, in 
common with all American business, undertook its share 
of the task of converting from a wartime to a peacetime 
economy. Because of the vast expansion of aluminum- 
producing facilities for war purposes, this shift to meet 
civilian demands has created special problems for Alumi¬ 
num Company of America which had provided, in its 
own and in government-owned plants which it operated, 
a large portion of the aluminum for American-built 
airplanes and other war material so essential to the win¬ 
ning of the global flying war. 

As war contracts came to an end, the company faced 
the immediacy of reconversion and the many adjust¬ 
ments in reallocation of personnel and facilities. # * * 

Aluminum production capacity in the United States 
at the end of World War II was twice the total world¬ 
wide consumption in 1939, and the nation’s aluminum 
smelting facilities seven times those which existed be¬ 
fore the war. * * * 

ALCOA currently owns plants which have the eco¬ 
nomic capacity to produce approximately 650,000,000 
pounds of aluminum per year. It is illuminating to 
compare this figure with the total national production 
of aluminum in 1939, which reached 327,000,000 
pounds—the highest pre-war level in history. 


18 


As America enters the immediate post-war period 
the current economical productive capacity of the pri¬ 
vate aluminum producers in the United States is over a 
billion pounds per year, which is substantially in excess 
of present market demands. * # * 

Mr. Machold, who personally negotiated the SI,500,000 pay¬ 
ment (R. 195), was aware of the report and the information 
contained therein (R. 283-286).“ 

(2) ALCOA’s Niagara Falls plant was the “oldest and small¬ 
est” of its five smelting works, “obsolete and less economical 
than other more modern plants” (R. 295). Mr. Machold had 
some knowledge of this (R. 294-295). 

(3) Mr. Machold knew that ALCOA was going to abandon 
operations at Niagara Falls “a month or so” before the contract 
to pay the $1,500,000 w*as signed, according to his own admis¬ 
sion (R. 295-296). 

(4) The ALCOA mhp contracts contained penalty provi¬ 
sions which entitled ALCOA to discontinue taking mhp after 
adequate notice and a payment of $1,921,500 ($1,281,000 for 
the first five years, plus one-half thereof, or $640,500 for the 
last five of a ten-year period; R. 463). In addition to the 
$1,921,500, Petitioner would have the use of one-half of the 
52,000 mhp during the first five years and the entire 52,000 
mhp during the last five years in the production of electric 
energy (approximately 175,000,000 kwh per annum for the 
first five years and 350,000,000 kwh per annum for the last five 
years) which could have been disposed of at the 3-mill rate. 
These provisions and the possibility that for its own purposes 
ALCOA might want to terminate the contracts had been 
brought to Mr. Machold’s attention in the Kimball report 
(R. 244-246, 254, 29S, 453-474). 

Notwithstanding this made-to-order situation for negoti¬ 
ating a termination upon terms very favorable to Petitioner, 
Mr. Machold initiated “negotiations” by going to the office of 

“Petitioner’s a raiment (Pet. Br. 8) that ALCOA’s continued use of power 
until March 1, 1940. and the Examiner’s statement that in the light of pres¬ 
ent conditions Petitioner made a good bargain are both answered by Mr. 
Machold’s admission that what was at the time of his negotiations regarded 
as over-expansion of the aluminum industry was not known to be untrue 
until later (R. 283-2S4). 
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Mr. Arthur V. Davis, Chairman of ALCOA’s Board (R. 229- 
230) and asking him, as though begging largess, “whether or 
not the Aluminum Company would consider the sale of the 
lease” (R. 195), and followed this up with an offer to pay 
$1,000,000, which he soon upped to $1,500,000 (R. 196). 

At the hearing he agreed with his counsel that he had at¬ 
tempted to secure “the lowest price” he could (R. 199)—he 
could scarcely answer otherwise—but his detailed description 
of the “negotiation” reveals that his sole guiding consideration 
throughout the negotiations was how much he could offer in 
view of the amount of increased revenue and system power 
Petitioner would derive from the new electric business 
(R. 200). 

On cross examination all Mr. Machold could remember dis¬ 
cussing with Mr. Davis was how much ALCOA had been pay¬ 
ing for mph and how large a cancellation payment Petitioner 
could pay and still regard the transaction as a favorable one 
(R. 231-232, 278-279). He did not know, he never asked, 
and Mr. Davis did not volunteer, any corresponding informa¬ 
tion as to ALCOA’s position (R. 232, 270, 276, 277, 294). 

The question of Federal Power Commission jurisdiction to 
change the rate did not enter into the considerations (R. 239, 
245) and Mr. Machold did not advance any other considera¬ 
tions in any effort to secure the lowest possible price (R. 269- 
274, 286-289). He made no effort to secure cancellation with¬ 
out a payment by Petitioner (R. 280). He never asked 
whether ALCOA planned to abandon operations at Niagara 
irrespective of whether it received a payment (R. 296-297). 
He did not follow up any of the suggestions in the Kimball re¬ 
port which might have resulted in strengthening his position 
in his negotiations with ALCOA (R. 298-301). 

With such a picture of the “negotiations” waiting to be 
elicited by cross-examination, it was of little avail for Peti¬ 
tioner to attempt to anticipate and disarm inquiry by offering 
Mr. Machold’s testimony that ALCOA was a stockholder of 
Petitioner’s parent Niagara Hudson Power Corporation and 
had a representative on Petitioner's board (who “did not” 
“participate in these negotiations”), but that the negotiations 
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so far as Mr. Machold was concerned, were conducted at what 
he deemed “arm’s length” (R. 198-199). 

II 

THE COMMISSION PROPERLY REFUSED TO PERMIT 
THE PAYMENT, EVEN IF “REASONABLE AND NEC¬ 
ESSARY” TO BE ACCOUNTED FOR AS AN EXPENSE 
OF FUTURE OPERATIONS 

Assuming arguendo that the $1,500,000 payment was rea¬ 
sonable and necessary, the Commission found that, as an al¬ 
ternative to continuing the relatively less profitable mhp busi¬ 
ness, the payment represented the Petitioner’s decision to take 
an immediate loss of that amount and quit that business en¬ 
tirely. Thus it was not a cost of the new electric business but 
a result of the old mhp business and so not chargeable to the 
future (R. 1539-1540). Petitioner objects, its sole reason 
being that it “is so contrary to fact as to constitute the expres¬ 
sion of a whim” (Pet. Br. 8). But in so stating its contention 
Petitioner, by necessary implication, assumes the very point 
in issue: i. e., that the payment was a cost of the new business 
and that inasmuch as the new business was relatively profitable, 
the payment may not rationally be regarded as a loss, and hence 
that to call it such is the “expression of a whim.” 

But in deciding that the payment related to the old mhp 
business, not the future business, the Commission was passing 
on a question which Petitioner’s own expert accounting wit¬ 
ness Mr. Grady had recognized must be decided when he testi¬ 
fied (R. 46) that in “deciding the proper accounting treatment 
for any payment by a company * * * one must decide to 
what period it does relate, to the past or to the future” for 
“that indicates the accounting treatment in the period, if any, 
over which it should be amortized.” 

That question Mr. Grady resolved in favor of relating this 
payment to the future because future revenues would be higher 
if the incubus of these contracts were removed (R. 448-449). 
The error in this, however, lay in Mr. Grady’s assumption that 
the existence of such benefits determines the nature of the 
payment. For future benefits cannot convert what is not an 
operating cost into one, nor make proper the disposition over 
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the future of a past loss. 14 “Future benefits” means only that 
recoupment of the payment is expected through future op¬ 
erations and is considered as justifying the payment from the 
stockholder’s viewpoint. 13 A company could be justified in 
buying itself out from a relative loss it is incurring annually, 
but the fact it does so and “realizes” it in full at once does not 
make the loss something else. 

Here, as testified by the staff’s accounting expert Rainwater 
(R. 371-373), the $1,500,000 represents such a loss incurred 
by Petitioner “to get out from under unfavorable contracts in 
order to avoid a continuance of what was considered as un¬ 
profitable operations.” This was confirmed by Mr. Machold’s 
testimony and conclusively demonstrates that the $1,500,000 
payment would not have been made if the operations under the 
contracts with ALCOA had been yielding a return comparable 
with Petitioner’s other business, for the payment “would not 
have been made had it not been for the financial advantage” 


“Accounting authorities condemn carrying forward as assets to be dis¬ 
posed of in the future losses already incurred, such as losses on disposal or 
destruction of property on which insufficient depreciation has been ac¬ 
cumulated. Thus Eric L. Kohler in The Accounting Review, December 
1935, p. 376, says: 

“A machine is retired at the end of its fifth year of operation although it 
normally would have lasted ten years, because it has been found that a 
cheaper machine or a faster or otherwise more efficient machine will do the 
same job at less cost. Probably the management weighs all the factors 
involved and in deciding to make the change takes into account the loss that 
will have to be absorbed because the machine is only half-depreciated. So 
far as I am able to find out, the only practice countenanced by our office 
would require a charge-off in full during the year the displacement occurs. 
No one would think of carrying forward any of the cost of the old machine.” 

See Paton and Littleton, An Introduction to Corporate Accounting Stand¬ 
ards (1940), p. 95: 

**• * * premature retirement of particular elements of plant does not jus¬ 
tify a postponing of the recognition of the loss suffered. Similarly it can 
be maintained that no cost factor of any kind should be held on the books 
as a charge to future revenue when there is decisive objective evidence of 
the termination of significance.” 

Also Kester, Advanced Accounting (1933), p. 513: 

“* • * unless absolutely necessary, future operations should not be handi¬ 
capped by carrying the unliquidated losses of the past.” 

Compare Hatfield, Modern Accounting (1915), pp. 118-120. 

18 Thus, Petitioner’s president, Mr. Machold, testified that he based his de¬ 
termination solely on the amount that Petitioner could recover out of future 
profits, as already pointed out. Supra, p. 19. 
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Petitioner would gain by selling the energy at the standard rate 
of 3 mills per kwh (R. 228,253,274-276). 

In addition to the fact that future benefits do not convert 
a loss into an operating cost, there is an additional obstacle to 
the disposition of the $1,500,000 payment as future operating 
costs, for the only possible way it could be considered as an 
operating cost would be to treat it as a cost of the right to use 
the water (R. 372). This was the only way Mr. Grady was 
able to rationalize the expenditure as an operating cost (R. OX- 
95, 47). But Petitioner already had that right under the Fed¬ 
eral Power Commission’s license (R. 372) even though it volun¬ 
tarily may have temporarily deprived itself by contract of the 
use of the water, and, if Mr. Grady’s rationalization were 
adopted, there would be an effect on net investment in the 
project (to treat it as an operating cost would decrease the 
amortization reserves under Section 10(d), thereby affecting 
“net investment”) contrary to Section 14 of the Act which pro¬ 
vides that “net investment shall not include or be affected 
by * * * the license.” Mr. Grady’s error was due to his ad¬ 
mitted failure to give consideration to the provisions of the 
Act and the license (R. 51-52). 

Witness Rainwater testified that the proper disposition of 
the payment, which he viewed as a loss, is by a charge to Ac¬ 
count 271, Earned Surplus (R. 373). This view of the ap¬ 
propriate treatment of a loss is confirmed by Petitioner’s 
witness Grady, who testified that a loss “should be charged 
to surplus in the year in which it occurs, because to charge it 
to income would abnormally distort income * * *” (R. 54). 
Additionally, witness Rainwater testified it would be improper 
to consider the payment in the determination of earnings for 
amortization reserve requirements under Section 10(d) of the 
Act because it is not a proper operating cost (R. 373-374). 

Before the Commission, Petitioner referred to Red River 
Lumber Company, 63 PUR NS 107, decided by the California 
Railroad Commission in 1946 “as the only reasonably close 
analogy” which has come to its attention and as paralleling 
Mr. Grady’s recommendations. But a clear understanding of 
the precise difference between that case and the present not 
only makes clear that it does not support Petitioner’s conten- 
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tion but clarifies the basic logic of the Commission’s decision 
in the present case. 1 * 

The essential difference between the Red River case and 
this one is that there the payment relieved the Pacific Gas & 
Electric Company of an obligation to deliver to Red River 
Lumber Company 9,500 hp as rental for use of water rights 
of the Lumber Company, thus reducing its future operating 
costs and providing consumer benefits. Here, however, there 
is no showing that operating costs are to be saved, the payment 
being made solely for the purpose of increasing revenues and 
producing benefits to stockholders for which consumers 
should not be burdened. 

CONCLUSION 

We have argued the issues herein as though this Court would 
reweigh the evidence, as the most direct way of showing that 
there is substantial evidence upon the record as a whole sup¬ 
porting the Commission’s conclusions. Under Section 313(b) 


* The facts in the Red River case were these: 

Pursuant to an agreement made in 1920 between Pacific Gas & Electric 
Company and Red River Lumber Company, Pacific, at its own expense, 
constructed two hydroelectric plants on Hat Creek, utilizing the water 
rights of Red River in the vicinity of the plants. On construction, the 
plants were deeded to Red River but were thereafter operated and main¬ 
tained by Pacific as a lessee, and Pacific became obligated to supply firm 
power as required by Red River to a maximum of 9.500 horsepower, without 
cost to Red River in perpetuity. Only Red River had the right to terminate 
the arrangement. The arrangement was approved by the California Com¬ 
mission as the only one Pacific was able to secure from Red River in order 
to utilize the power sites since Red River refused to entertain any proposi¬ 
tion to dispose of its rights for a cash consideration. 

In 1945, Red River finally agreed to sell to Pacific the lands and water 
rights involved in the hydroelectric projects and to relieve Pacific of its 
obligations under the 1920 contract for the sum of $1,730,168. Of this sum 
the California Commission found $1,439,168 represented the original cost 
of the lands and rights involved in the 1920 agreement and that $291,000 
represented the cost of obtaining the cancellation of Pacific’s obligation to 
deliver power to Red River without charge. 

Because of the l>enetlts to the public accruing in the future by reason of 
its discharge from that obligation to furnish free power in perpetuity, the 
California Commission held that Pacific should be permitted and directed 
to account for such difference as a charge to operations over a period not 
to exceed three years. 


“The finding of the Commissions as to the facts, if supported 
by substantial evidence shall be conclusive.” See Puget 
Sound P. & L. Co. v. F. P. C., 78 U.S.App.D.C. 143, 146, 137 
F.2d 701, 704; Pennsylvania P. & L. Co. v. F. P. C., 139 F.2d 
445, 451 (C.A.3), certiorari denied, 321 U. S. 79S; Safe Harbor 
W. P. Corp. v. F. P. C., 179 F.2d 179, 200-201 (C.A.3), certi¬ 
orari denied 339 U. S. 957. Here, as in the Safe Harbor case, 
the Court would be warranted in saying “were we reviewing 
the matter de novo we would reach the same conclusions as 
those expressed by the Commission.” 

The order should be affirmed. 

Respectfully submitted, 

Bradford Ross, 

General Counsel, 

Howard E. Wahrenbrock, 

Assistant General Counsel, 

Theodore French, 

Attorney, 

Counsel for Respondent, Federal Power Commission, 

Washington 25, D. C. 

April 1953. 
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IN THE 


United States QInurt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,668 


-^ i » 

Niagara Mohawk Power Corporation, 

Petitioner, 

v. 

Federal Power Commission, 

Respondent. 




PETITIONER’S REPLY BRIEF 

Respondent's brief seems to overlook certain basic con¬ 
siderations: 

(1) The instant case arises over disposition of a pay¬ 
ment legally made by petitioner in the ordinary course of 
business and is not concerned with whether or not peti¬ 
tioner was authorized to make the transaction. 

(2) The Commission, for whatever reason, never exer¬ 
cised jurisdiction over petitioner's rate to Alcoa for 
mechanical power service. 

(3) Petitioner had no duty or obligation under the 
Federal Power Act to continue to supply its one mechan¬ 
ical power customer to May 1, 1967, or any other date. 

(4) Petitioner had no duty under the Federal Power 
Act to seek adjustment of its rate for sale of mechanical 
power, particularly where elimination of such sale resulted 
not only in more effective utilization of the licensed project 
but in increased project earnings. 




9 


(f>) There is no evidence in the record that petitioner 
would have received rate relief in respect of its single 
mechanical power sale (assuming additional revenue to 
have been petitioner’s only objective) had petitioner applied 
to the Commission for adjustment of its mechanical power 
rate to Alcoa. The only evidence of record (R. 566-7) 
shows the sale of mhp to Alcoa was profitable even after 
giving effect to a water rental charge as suggested by 
respondent (Res. Br. 13). Failure of the Commission’s 
staff to cross-examine respecting this evidence does not 
impair its status of record. The only rate of petitioner 
over which the Commission could possibly have exercised 
jurisdiction in 1947 was the mhp sale to Alcoa. Would 
the Commission have increased petitioner’s revenues from 
the mhp sale to Alcoa to a rate equivalent to petitioner’s 
uniform electric power rate just to eliminate discrimina¬ 
tion? Would the Commission have made such an adjust¬ 
ment to the mhp rate if petitioner were then to earn sub¬ 
stantially in excess of a fair and reasonable return upon 
the property of petitioner properly allocable to the mhp 
service? 


Respondent’s criticism of" petitioner’s negotiations to 
terminate the mhp service to Alcoa fails to disclose that 
Alcoa from date of signing each of its contracts up to and 
including February 28, 1949, when the mhp service was 
terminated, paid without question the charges under the 
contract, fn the years 1932-35 Alcoa paid substantial 
penalty provisions to retain the power although its plant 
was shut down (R. 655). 

Respondent erroneously concluded that Alcoa had every 
reason to discontinue operation of its reduction plant as 
soon as World War II hostilities ended and that Alcoa 
should have been delighted to avoid payment of the penalty 
provisions in the agreements ( Res. Br. 18-19). Actually, 


petitioner instigated termination of the mhp service (R. 
194-5) because of the prospective benefits to petitioner 
resulting therefrom in terms of more efficient project 
utilization and increased earnings. Alcoa operated its 
Niagara Falls plant and took full mhp service to the 
mandatory termination date—February 28, 1949. Alcoa 
insisted on continued operation until March 1, 1949 as 
a prerequisite to consent to termination (R. 196). Is such 
action by Alcoa evidence that it could have been dislodged 
from Niagara Falls with no payment—or a payment sub¬ 
stantially less than $1,500,000—from petitioner? 

The extensive reference by the Commission to an excerpt 
from Alcoa’s annual report to stockholders for the year 
1945 (Res. Br. 17-18) is misleading unless accompanied by 
further excerpts (R. 621-2) from the same report: 

4 ‘As markets can be expanded, this productive capac¬ 
ity may be absorbed and additional Government- 
owned aluminum facilities mav enter the field to 
share the expanding volume. * * * 

“In keeping with the company’s long history of 
optimism concerning the future, the year 1945 
brought assurances from the management that the 
policy of self-financed expansion will continue as 
before. Plans were announced for the construction 
of an alumina plant in the Pacific Northwest, and 

Alcoa is confident that it is in that area to stav. 

* • * 

“The future outlook for aluminum markets, both 
new and old, is promising. A new product—Alcoa 
roofing sheet—was introduced in 1945, and the 
potential market runs into hundreds of millions of 
pounds. In the railroad field, 1,100 passenger cars 
were ordered during the past year, of which 160 will 
be of all-aluminum construction (averaging 20,000 
pounds of the metal per ear) and the balance will 
employ between 2,000 and 10,000 pounds of alumi¬ 
num per car. A more general use of light alloys 
for railroad trucks, brakes, air-conditioning equip¬ 
ment and lighting systems is also anticipated. A 
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number of aluminum hopper cars were built in 1045 
for railroad use, and experimental aluminum re¬ 
frigerator cars are under construction. 

“In the automotive world, extensive use of alumi¬ 
num for truck and trailer bodies, buses, axle hous¬ 
ings, wheels, and other applications is indicated. 
All major airlines plan expansion of passenger and 
freight service, with aluminum continuing as the 
principal material in their new airplanes. More 
general use of aluminum in the construction of small 
aircraft is also reported. 

“Marine construction companies are utilizing 
additional amounts of aluminum on lighting ships, 
passenger and cargo vessels, particularly in super¬ 
structure applications. One company lias started 
work on two complete aluminum upper decks for 
cargo-passenger ships—an innovation in the ship¬ 
building industry. Quantities of new aluminum life¬ 
boats and davits are being placed in service. Large- 
scale production has started on a line of light¬ 
weight aluminum canoes and other small pleasure 
craft. 

“Other lields in which aluminum is finding con¬ 
siderably increased application range from railroad 
locomotives to clothespins. Tn the building field the 
prospects are particularly excellent, with aluminum 
roofing, sheathing, rain gutters and spouts, windows, 
Venetian blinds, screen cloth, and garage doors, 
offering large outlets for the metal. The manufac¬ 
ture of refrigeration equipment, ladders, furniture, 
cooking utensils, tableware and appliances will 
doubtless utilize a noteworthy poundage of alumi¬ 
num, as will industrial chemical equipment, truck 
and bus wheels, textile machinery, bearings, irriga¬ 
tion pipes, automobile license plates (now adopted 
by Connecticut, Washington, Virginia, and Rhode 
Island), and diesel engine applications.” 

The excerpts immediately above show that Alcoa truly felt 
that aluminum capacity would be economically absorbed— 


as it was very rapidly—and that there was no cause pre¬ 
cipitously to abandon the Niagara Falls reduction plant 
where the cost of power—a most important element in the 
cost of aluminum—was by any standard exceedingly low. 

While the Commission may have felt that it could have 
done a better job of negotiating termination of the inhp 
service, the unquestioned fact remains that petitioner was 
the person empowered to consummate the transaction and 
that as a result thereof petitioner increased the efficiency 
of the total electric output at its licensed project by 
f)3,000,000 kwh annually and increased its earnings sub¬ 
stantially even after provision for amortization of the 
$ 1,500,000 payment. 

The Commission has no authority to prescribe the man¬ 
ner of petitioner’s negotiations and is authorized only to 
pass upon the accounting for a completed transaction 
which was undeniably beneficial to petitioner and to the 
United States which has prospectively the right to acquire 
the project. 

Respondent's argument (Res. Br. 20-23) that the Com¬ 
mission could not permit the payment to be recovered as 
an expense of future operations (La., over the unexpired 
term of the mhp agreements) seems necessarily, but erro¬ 
neously, predicated on the premise that the mhp service 
was rendered at a loss and that terminating the loss neces¬ 
sarily requires a write off of the termination payment. 

Elimination of the mhp obligations was the sine qua non 
to rendition of electric service at improved efficiency 
through petitioner's own generators for the period 1949- 
May 1, 19(17. The proper analogy is the clearance from a 
newly purchased site of old buildings prior to construction 
ol* a new factory rather than the substitution of a new 
machine for an old one by the same owner as respondent 


suggests (Res. Br. 21, fn. 14). Kveu the* Commission’s 
accounting witness would hardly argue that cost of pre¬ 
paring a site does not relate to the cost of doing future 
business. 


CONCLUSION 

The order of the Commission and its findings and 
conclusions contained in its Opinion No. 237 should be 
set aside and modified in accordance with law in the 
respects specified in the Petition for Review. 

Respectfully submitted, 


May 7, 1953. 


La umax Martin, 
Attorney for Petitioner. 
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Niagara Mohawk Power Corporation, 

Petitioner, 


v. 

Federal Power Commission, 

Respondent. 


PETITION FOR REVIEW 

To the Honorable the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Petitioner, Niagara Mohawk Power Corporation, a 
New York corporation, is successor licensee by merger 
to The Niagara Falls Power Company as licensee for 
Project No. 16 licensed by the Federal Power Commis¬ 
sion (Commission) on March 2, 1921 under the Federal 
Power Act. Petitioner, being aggrieved by an order of 
the Commission issued October 3, 1952 in a proceeding 
under the Federal Power Act and by findings and conclu¬ 
sions incorporated in and forming a part of Opinion No. 
237 to which said order is physically attached, hereby 
petitions this Court for a review of said order and 
respectfully shows: 
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Facts and Statutes Upon Which Jurisdiction is Based; 
Nature of the Proceedings as to Which Review is 

Sought 

1. This petition for review is filed under and pursuant 
to the provisions of Section 313(b) of the Federal Power 
Act, U.S.C.A. Title 16, Section 825 L 

2. Petitioner seeks to have set aside the order of the 
Commission issued October 3, 1952 (1) denying peti¬ 
tioner’s application for an order authorizing petitioner to 
amortize a payment hereinafter described of $1,500,000, 
carried in Petitioner’s balance sheet asset account desig¬ 
nated “Other Deferred Debits”, by ratable monthly 
charges to operating expense over the period March 1, 
1949-May 1, 1967, and approving this procedure with 
respect to all accounting requirements, including the deter¬ 
mination of project earnings for purposes of Section 10(d) 
of the Federal Power Act, (2) directing petitioner to 
charge off said expenditure to its Earned Surplus account 
and (3) directing that such expenditure shall not be con¬ 
sidered in computing the surplus earned in excess of a 
specified reasonable rate of return for the purpose of 
establishing and maintaining amortization reserves under 
the provisions of Section 10(d) of the Federal Power Act. 

3. This petition for review is filed within sixty days 
after the Commission’s order dated November 13, 1952 
denying rehearing of the order sought to be reviewed and 
is therefore timely made. 

4. Niagara Mohawk Power Corporation is engaged in 
the generation, transmission and distribution of electricity 
in the State of New York, including operation of hydro 
electric plants located at Niagara Falls, New York, and 
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licensed by the Federal Power Commission as Project 
No. 16. Petitioner is a “licensee’’ subject to the Federal 
Power Act including requirements for compliance with the 
Uniform System of Accounts prescribed by the Commis¬ 
sion for licensees and public utilities. 

5. The Federal Power Commission is the administra¬ 
tive body entrusted with the administration of the Federal 
Power Act (U.S.C.A. Title 16, Section 791 and following). 

6. The license for Project No. 16 w r as originally issued 
by the Commission on March 2, 1921 to The Niagara Falls 
Power Company. In October 1950 petitioner acquired by 
transfer such license together with all rights thereunder 
upon the merger of The Niagara Falls Power Company 
into petitioner. 1 Said transfer of license 'was duly 
approved by the Commission. 

7. On January 20, 1950, The Niagara Falls Power 
Company petitioned the Commission for an order grant¬ 
ing the relief described in subdivision (1) of paragraph 
2 above. After hearings, decision by the Presiding 
Examiner, exceptions thereto and oral argument before 
the Commission, the Commission, on October 3, 1952, 
issued its Opinion No. 237 and accompanying order. Peti¬ 
tioner filed its petition for rehearing October 31, 1952, 
which was denied by order dated November 13, 1952. 
The Commission based its order primarily upon peti¬ 
tioner’s failure in lieu of paying $1,500,000 to seek rate 
relief under Section 19 of the Federal Povrer Act from 
its mechanical horse power (mhp) contracts with Alumi¬ 
num Company of America (ALCOA) and its own finding 
that petitioner had failed to show surrender of the ALCOA 

1 The term “petitioner” is used hereinafter to denote Niagara Mohawk Power 
Corporation or The Niagara Falls Power Company as the chronology may 
require. 
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mhp contracts could not have been procured without 
payment of such consideration to ALCOA. 

S. The order of which review is sought and the 
accompanying Opinion No. 237 were issued purportedly 
under the provisions of the Federal Power Act, particu¬ 
larly Sections 301(a) and 10(d) thereof. 

Relief Prayed 

9. Petitioner prays: 

(A) That the said order of the Federal Power 
Commission contained in Opinion No. 237 of said 
Commission issued October 3, 1952, be reviewed 
by this Honorable Court; 

(B) That the said order be set aside in its 
entirety; 

(C) That in lieu thereof the Commission be 
directed to authorize petitioner to amortize the 
payment of $1,500,000 by petitioner to ALCOA by 
ratable monthly charges to operating expense 
over the period March 1, 1949—May 1, 1967, 
and that this procedure be approved by the Com¬ 
mission with respect to all accounting requirements, 
including the determination of project earnings for 
purposes of Section 10(d) of the Federal Power 
Act; and 

(D) That this Honorable Court shall grant to 
petitioner such other and further relief as may be 
just and proper in the premises. 

Summary of Facts With Respect to Issues Here 

Presented 

10. In addition to the generation, transmission and 
distribution of electric energy from the hydro electric 
plants comprising the property ultimately licensed in 1921 
as Project No. 16, The Niagara Falls Power Company, 
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under four contracts executed from 1895 to 1905 and one 
in 1922, leased to ALCOA land on which ALCOA built 
an aluminum reduction plant and sold to ALCOA for a 
term to expire May 1, 1967, 52,000 mechanical horsepower 
(mhp) in one of the Project No. 16 plants where ALCOA 
attached its own direct current electric generators and 
transmitted the output therefrom to ALCOA’s reduction 
plant adjoining petitioner’s power house. On March 7, 
1947, The Niagara Falls Power Company and ALCOA 
entered into an agreement, providing upon payment to 
ALCOA by petitioner of $1,500,000 for cancellation of the 
mechanical horsepower contracts. Under the 1947 agree¬ 
ment ALCOA ceased taking mhp service as of March 1, 
1949, thereby surrendering its right to the unexpired 
eighteen years of mhp service. The Niagara Falls Power 
Company thereupon installed its own alternating current 
electric generators in place of ALCOA’s direct current 
generators and proceeded to sell the output therefrom to 
its other customers at its regular electric rates. As a re¬ 
sult, petitioner (1) improved its earnings from licensed 
Project No. 16 substantially, (2) improved power produc¬ 
tion at the project by installing its own alternating current 
generators which produced an additional 53,000,000 kilo¬ 
watt hours annually over former production of direct 
current and (3) improved the scenic spectacle of the Falls 
by razing the unsightly ALCOA plant surrendered to 
petitioner on termination of the leases. All sales of 
electric energy by The Niagara Falls Power Company 
were subject only to the rate-making jurisdiction of the 
Public Service Commission of the State of New York, 
such sales being made exclusively within the State of 
New York. 

The contracts to supply 49,000 of the 52,000 mhp to 
were made in 1905 or prior thereto before the Fed¬ 
eral Power Act was enacted. The Commission has never 




6 


exerted jurisdiction over the rate of petitioner to ALCOA 
for mhp service which was discontinued March 1, 1949. 
Petitioner’s earnings from its new generators are 
includible for determining earnings in excess of a specified 
rate of return for amortization purposes under Section 
10(d) of the Federal Powder Act. Petitioner received a 
closing agreement from the Treasury Department per¬ 
mitting amortization over the unexpired period of the 
contracts to May 1, 1967 of the $1,500,000 payment as a 
deductible business expense. 

Points Upon Which Petitioner Intends to Rely 

11. Petitioner alleges: 

A. By force and effect of the order, petitioner is 
erroneously required to charge off as a loss to its 
Earned Surplus account the sum of $1,500,000 which 
does not in fact represent a loss but in fact con¬ 
stitutes a payment by reason of which petitioner’s 
earnings have been improved and the utilization of 
its licensed project facilities have likewise been im¬ 
proved. The charge-off to Earned Surplus directly 
impairs the value of petitioner’s property and 
assets and the disallowing of the proposed amortiza¬ 
tion of the $1,500,000 as an operating expense would 
serve unfairly to increase petitioner’s earnings sub¬ 
ject to amortization reserve requirements under Sec¬ 
tion 10(d) of the Act. 

B. The order of the Commission issued October 
3, 1952 operates to deprive petitioner of its property 
and rights without due process of law in contraven¬ 
tion of the Fifth Amendment to the Constitution of 
the United States. 

C. The Commission is without jurisdiction or 
authority under the Federal Power Act to make the 
order herein sought to be reviewed. 
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Specifications of Error 

12. Petitioner alleges: 

A. The Commission erred in assuming that peti¬ 
tioner was required to apply to the Commission 
under Section 19 of the Federal Power Act for 
modification of the rate charged for mhp service to 
ALCOA in lieu of terminating such contracts by an 
agreement requiring payment of $1,500,000 to 
ALCOA. 

B. The Commission erred in finding that peti¬ 
tioner had failed to show surrender of the ALCOA 
mhp contracts could not have been procured without 
payment of $1,500,000 by petitioner to ALCOA. 

C. The Commission erred in determining that 
the securing of additional revenue from the utiliza¬ 
tion of W'ater at petitioner’s licensed project pro¬ 
ducing the mechanical horsepowrer used by ALCOA 
was the only purpose of petitioner in securing ter¬ 
mination of the contracts, thereby excluding from 
consideration the improvement by way of kilowatt 
hour output from the licensed facilities and the 
improvement of the scenic grandeur of the Falls by 
enabling petitioner, after termination of the ALCOA 
leases, to raze the unsightly reduction plant of 
ALCOA. 

D. The Commission erred in determining that 
there w’as no adequate evidence to support peti¬ 
tioner’s contention that it was earning a fair return 
on its mhp contracts with ALCOA. 

E. The Commission erred in determining that 
the payment of $1,500,000 by petitioner to ALCOA 
to secure surrender of the contracts was a loss in 
petitioner’s mechanical powrer business and that 
transferring a past loss to the future wrould have 
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the deceptive effect of overstating past profits and 
understating future profits. 

F. The Commission erred in concluding that the 
charging of the cancellation payment as an operat¬ 
ing expense would be a confirmation in the exercise 
of its rate making jurisdiction by the Commission 
of the cancelled agreements. 

Dated: January' 7, 1953. 

Respectfully submitted, 

Lauman Martin, 

Office and Post Office Address, 

300 Erie Boulevard West, 
Syracuse 2, New York, 
Attorney for Petitioner. 


United States of America 
Southern District of New York 
County of New York 

Lauman Martin, being duly sworn, deposes and says: 

I reside in the Village of Skaneateles, County of Onon¬ 
daga, State of New York; I am a Vice-President of 
Niagara Mohawk Power Corporation, the within-named 
petitioner; I have read the foregoing petition and know 
the contents thereof, and the same are true of my own 
knowledge except as to the matters therein stated to be 
alleged on information and belief, and as to those matters 
I believe them to be true. 

Lauman Martin 

Subscribed and sworn to before me 
this 7th day of January, 1953. 

Amy B. Mac Farlane 

Amy B. Mac Farlane 
Notary Public, State of New York 
Qualified in New York County 
No. 31-7646315 
Certificates Filed with 
N. Y. Co. Clk’s and Reg. Offices 
Commission Expires March 30, 1954 






